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HEADING OF JUDGMENT IN ORIGINAL SUIT

District- Kamrup

In the  Original Court of Munsiff No. 2

Present-  S. Handique, AJS

Friday     the        5th     day  of  July’2013

Money  Suit  No. 339/09

1. Smti Damayanti Devi

(Plaintiffs)

-Vs-

1. Sri Madhab Ch. Das

(Defendants)

This suit coming for final hearing   on …24-6-13  in presence of 

Mr. M. Lahkar                                ………………………..

                                             Advocates of the plaintiff

Mr.   S.I. Rasul                                                ………………………

                                             Advocates of the     defendant

And stood for consideration to this day the court delivered the 

following judgment.  
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                                                   JUDGMENT

                                                                                                              M.S. 339/08

1. This is a suit for realization of Rs. 1,51,000/- . Plaintiff Smti Damayanti 
Devi has file this suit against Sri Madhab Chandra Das alleging  that 
the defendant took Rs. 1,51,000/- from her as a loan and failed to 
repay  it. The plaintiff has pleaded that the defendant was in need of 
money so he approached the plaintiff and her husband for a loan of 
Rs. 1,51,000/-.  The plaintiff  on being advised by her husband paid 
Rs.1,51,000/-  on  21/5/2007  and  the  defendant  by  executing  a 
document acknowledged it. The document whereby the defendant 
acknowledged  the  loan  was  written  by  the  daughter  of  the 
defendant. The defendant agreed to pay the entire loan amount in 
four equal installments of Rs. 37,750/- each only after expiry of 45 
days of each installment,  as such the defendant was to  clear the 
amount within a period of for 6 months. The plaintiff after expiry of 
45  days  for  the  first  installment  and  also  thereafter  demanded 
repayment of the loan amount from the defendant. As the defendant 
failed to clear the loan as promised, the plaintiff issued one demand 
notice  through  her  advocate  on  23/12/2008  upon  the  defendant 
through registered post. But the defendant neither paid the loan nor 
responded. Hence finding no alternative the plaintiff  has filed the 
present suit. 

2. The  defendant  contested  the  suit  by  filing  his  written  statement 
wherein he took the pleas that there is no cause of action for the 
suit, the suit barred by limitation, the suit is hit by  provisions of the 
Assam Money Lenders Act, 1934. He denied to have approached the 
plaintiff and her husband for a loan of Rs. 1,51,000/-. He however 
stated that he had approached  the plaintiff’s husband Sri Basanta 
Kumar Sarma for Rs. 50,000/-.  Sri Basant Kumar Sarma through his 
brother  Trailokya  Nath  Sarma  gave  Rs.  50,000/-  on  credit  to  the 
defendant in 3 installments on 24/7/2005, 23/8/2005 and 9/9/2005 
in  presence  of  some  villagers.  He  denied  to  have  executed  any 
document on 21/5/2007 as stated by the plaintiff. According to him 
on 21/5/2007 he was called to the Mirza police station in respect of a 
loan  amount  of  Rs.  50,000/-  taken  by  him  from  Basanta  Kumar 
Sarma.  The  police  detained  him  till  8  pm  at  night  and  when  his 
daughter and other family members arrived,  the husband and son of 
the plaintiff compelled his daughter to write a credit note as per their 
dictation. Then the plaintiff’s husband and the police forcibly took his 
signature on that credit note and defendant paid Rs. 15,000/- in the 
police station. According to the defendant, he has already repaid Rs. 
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50,000/- in four installments but the plaintiffs husband did not issue 
any receipts. He denied to have received any advocate notice from 
the plaintiff. Thus he prayed to dismiss the suit. 

3. The following issues were framed in this case 

Issues:

1. Whether there is any cause of action for the suit ?
2. Whether the suit is barred by limitation ?
3. Whether  the suit  is  barred under  the provisions  of  The Assam 

Money Lender Act, 1934 ?
4. Whether  the  defendant  executed  a  hand  note  in  favour   of 

plaintiff ?
5. Whether the plaintiff is entitled to get a some of Rs. 1,51,000/- ?
6. To what relief/reliefs the parties are entitled to ?
 

Decision and reasons on there of :

4. The plaintiff  examined  two witnesses  and  exhibited  the  following 
documents.

Ext.  1  Acknowledgment  of  receipt  of  Rs.  1,51,000/-  by  the 
defendant.

Ext. 2 Advocate notice dated 23/12/2008.

Ext. 3. Postal receipt 

The  defendant  side  adduced  evidence  of  three  witnesses.  Heard 
arguments from both the sides.

Decision on issue No.1

5. The  plaintiff  has  filed  this  suit  alleging  that  the  defendant  took 
1,51,000/-  from  her  on  21/5/2007  by  executing  a  document 
acknowledging receipt of the amount and agreed to repay it in four 
installments  but  failed  to  repay  it.  The defendant  has  denied  the 
allegation  stating  that  he  had  taken  only  Rs.  50,000/-  from  the 
plaintiff’s  husband  which  he  has  already  repaid.  Thus  there  is  a 
dispute  between  the  parties  as  to  the  amount  of  the  loan  and 
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repayment.  Thus  I find that there is  a cause of action for this suit. 
Hence I decide issue No.1 in the affirmative.

Decision on issue No. 2

6. The  defendant  contended  that  the  suit  is  barred  by  limitation. 
According to the plaintiff  the loan was taken by the defendant on 
21/5/2007  with  a  promise  to  repay  it  within  6  months.  As  the 
defendant did not repay the loan within the stipulated period of 6 
months  the  plaintiff  sent  one  legal  notice  to  the  defendant  on 
23/12/2008 through registered post.  Ext.  2  is  the advocate notice 
dated 23/12/2008 and Ext.3 is the postal receipt bearing the same 
date. Although the defendant  denied to have received the advocate 
notice  in  his  written  statement,  during  his  cross  examination  he 
admitted  that  he  had  received  Ext.  2.  Since  this  is  a  suit  for 
realization of an amount given by way of loan the limitation period is 
three years. Here, in this case if we count the date of limitation even 
from the date of the  alleged loan, the period of three years has not 
expired on the date of filing of the suit. Hence this issue is decided in 
the negative. 

Decision on issue no. 3

7.  The defendant contended that the suit is barred by the provisions of 
the  Assam  Money  Lender  Act,  1934.  The  defendant  side  tried  to 
prove that that since the plaintiff is not a licensed money lender so 
the suit is not maintainable under the Act. It is a fact that the plaintiff 
does not have any licence for money  lending. PW1 testified that she 
does not indulge in money lending, it  is only on the advice of her 
husband she paid the amount to the defendant as he was in need of 
the amount. The basic aim and objective of the above stated  Act is 
to protect the general public from the vices of unscrupulous money 
lenders.  In  the  present  case  there  is  no  proof  that  the  plaintiff 
indulges in money lending as her business. Money-lender is a person 
who carries on money lending as a business as per section 2(1) of the 
Act.  A person who gives casual loan to a casual borrower is not a 
money lender within the definition under the Act.  

8. In Section 7-B it is laid down that every person who carries on or 
intends to carry on the business of money-lending shall get himself 
registered by an application made to the Registrar in prescribed form 
and  prescribed  fees  and,  for  such  registration  the  Registrar  shall 
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grant  a  registration  certificate  to  him  in  such  form  as  may  be 
prescribed.
As per  Section 7-C no person shall carry on the business of money-
lending unless he holds a valid registration certificate in this behalf.

9.  Section 7-D provides that no suit for the recovery of a loan advanced 
by  a  moneylender  shall  proceed in  a  civil  court  until  the  court  is 
satisfied that he holds a valid registration certificate or that he is not 
required to have a registration certificate by reason of the fact that 
he does not carry on the business of money-lending.

10. Thus from the above stated provisions of law it is clear that a person 
who  gives  a  loan  casually  to  another  person  need  not  carry  any 
licence as provided u/s 7 D of the Act. The present suit is therefore 
not barred under the provisions of  the Assam Money Lender Act, 
1934. This issue is decided in the negative accordingly.

Decision on issue No. 4 and 5.
 
11. PW. 1 Damayanti Devi reiterated her pleadings in her evidence on 

affidavit also. She deposed that the defendant received a sum of Rs. 
1,51,000/-  from her  at  her  residence  on 21/5/2007.  She  deposed 
further  that  the  defendant  came  to  her  residence  along  with  his 
daughter and at that time Sri Kumud Goswami, Sri Arabinda Kalita 
and Sri Traloikya Nath Sarma were present. According to her, Ext. 1 
was  written  by  the  defendant’s  daughter.  PW  1  identified  the 
signatures of defendant, his daughter Rekha Das, Kumud Goswami, 
Arabinda Kalita in Ext. 1. The testimony of PW. 1 remained unshaken 
during her cross examination. 

12. PW. 2. Kumud Goswami supported the plaintiff’s  case in his evidence 
on affidavit  and during his cross examination. He testified that he 
was present at plaintiff’s residence along with Arabinda Kalita and 
Traloikya  Nath Sarma.  He too testified  that  Ext.  1  was  written by 
defendant’s  daughter.  He  identified  the  signature  of  defendant, 
defendant’s daughter and the two witnesses Sri Arabinda Kalita and 
Traloikya Nath Sarma. He deposed that he took Arabinda Kalita to 
plaintiff’s residence for some religious purpose where he signed Ext. 
1. According to him,  the amount of Rs. 1,51,000/- consisted of Rs. 
500/- notes and he signed Ext. 1  when the defendant replied in the 
affirmative that the amount was Rs. 1,51,000/-. 
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13. DW. 1. Madhab Chandra Das admitted in his evidence on affidavit as 
well  as  during  cross  examination  that  Ext.  1  was  written  by  his 
daughter. He identified his and his daughter’s signatures in Ext. 1. As 
such execution of Ext. 1 is not disputed. However the defendant’s 
contention is that Ext. 1 was signed by him under duress in the Mirza 
police station. According to the defendant,  he had taken Rs. 50,000/- 
in  three  installments  from plaintiff’s  husband through  his  brother 
Traloikya  Nath  Sarma  in  2005.  He  deposed  in  his  evidence  on 
affidavit  that on 21/5/2007 one police constable from Mirza P.S. had 
come to his residence and asked him to meet the officer- in-charge in 
connection  with  his  loan  of   Rs.  50,000/-  taken  from  plaintiff’s 
husband. His version is that he was kept in the police station till 8 O’ 
clock  in  the evening and when his  family  members  arrived there, 
plaintiff’s husband and son compelled his daughter to write down a 
credit note i.e. Ext. 1. In his cross examination he stated that his son 
Rabindra Das, daughter Rekha Das, Hareswar Khatoniar, Thaneswar 
Khatoniar  were present but he has not made any one of them as his 
witness in this case.  No criminal case has been filed by him against 
execution of Ext.1. 

14. DW. 2 Lalit Kalita in his evidence on affidavit supported the defence 
version. He deposed that Traloikya Nath Sarma paid Rs. 50,000/- in 
three installments in presence of villagers and he was also present 
there. But in his cross examination  stated that the defendant took 
Rs. 50,000/- without executing any document and the amount was 
paid in the residence of the defendant. He expressed his ignorance if 
the defendant took Rs. 1,51,000/- from the plaintiff by executing any 
written document. 

15. DW.3. Jibeswar Thakuria also supported the defence version in his 
evidence on affidavit.  In  his  cross  examination he stated that  the 
defendant took money from the plaintiff. But according to him the 
defendant  did  not  sign  any  agreement.  He  deposed  that  the 
defendant told him that he had returned the amount. According to 
him, the defendant took a loan of Rs. 10,000/- from him to pay the 
dues to the plaintiff.

16. From the evidence adduced by the defense witnesses  one thing is 
clear that the defendant  took some amount from the plaintiff or her 
husband. His case is that he had taken only Rs. 50,000/- from the 
plaintiff’s  husband through  his  brother  Traloikya  Nath  Sarma.  The 
defendant has not adduced any evidence to prove that he took only 
Rs.  50,000/-  and  he  has  returned  that  amount.  On  one  hand  he 
admitted execution of Ext.  1 and on the other hand he could not 
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prove that Ext. 1 was signed by him under any duress or that he did 
not take Rs 1,51,000/-. 

17.  The defendant side argued that Ext. 1 is not a registered document 
so it cannot be relied upon.  From the pleadings and evidence on 
record it transpires that Ext. 1 is an acknowledgement of receipt of 
Rs 1,51,000- wherein the borrower agreed to repay it within a certain 
period.  In  fact  DW1  admitted  that  this  is  a  credit  note.  The  said 
document was prepared  in respect of an amount taken on loan by 
the defendant and the taking of the loan is already proved through 
oral evidence. Execution of the document was  only to record the 
fact of the loan. The document itself  does not create the liability. 
Even if we presume that Ext. 1 is not admissible in evidence, then 
also we find that the  liability is  proved. Ext.  1 is  an admission of 
liability as such it can very well be relied upon for collateral purpose 
to support the fact of giving and taking the loan. 

18. From the foregoing discussions I hold that the plaintiff has been able 
to prove her case. She is entitled to realize Rs 1,51,000/- from the 
defendant with interest w.e.f. date of filing till realization. 

19. However,  it  is  found  that  there  is  no  contractual  rate  of  interest 
between the parties.  As such the court  will  apply  its  discretion in 
awarding interest on the decretal amount. 

20.Issue no. 4 and 5 are decided in the affirmative.

ORDER

21.The suit is decreed on contest with cost. The defendant is liable to 
pay  Rs.  1,51,000/-  with  interest  @  8%  w.e.f  date  of  filing  till 
realization.  Prepare decree accordingly.  Given under my hand and 
seal of the court on 5-7-13.  
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ANNEXURES

PLAINTIFF SIDE

PW1..DAMAYANTI DEVI
PW2..KUMUD GOSWAMI

DOCUMENTS
Ext. 1 Acknowledgment of receipt of Rs. 1,51,000/- by the defendant.
Ext. 2 Advocate notice dated 23/12/2008.

Ext. 3. Postal receipt 

DEFENDANT SIDE

DW1..MADHAB DAS
DW2..LALIT KALITA
DW3..JIBESWAR THAKURIA

DOCUMENTS
NONE 
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