
IN THE COURT OF THE ADDITIONAL DISTRICT JUDGE NO. 3,KAMRUP, GUWAHATI.
                                                  Present:-    Sri S. K. Poddar, AJS,Additional District Judge No. 3,                                                                                  Kamrup, Guwahati.

MAC Case No. 291/2007 (MAC 1033/2005)(Offending Vehicle:- AS-01-Q-9006 (Treker)
1. Smt. Labanya Talukdar, (mother of the deceased)
2. Sri Hareswar Talukdar (brother of the deceased)Both are resident of Vill. Kalag (Barbhag)P.O. Kalag, P.S. Nalbari,Dist- Nalbari (Assam). Present Address :- C/o. Asit lodge, P.O. Jalukbari,P.S. Jalukbari, Dist- Kamrup (Assam)                    . ..............Claimant.                                                                                                                      - Vs –1. Pradip Das ……..     (Driver) 2. Sri Bhaskarjyoti Sharma.         (Owner)3. The Oriental Insurance Co. Ltd. (Insurer)    …. Opposite parties.

Advocate Appeared:-Mr. N. I. Choudhury &Mr. N.D. Baruah  …                          for the Claimants.Mr. S.S. Chowdhury     ………….                      for the OP No. 1.
Date of Argument:-   26.06.2013.Date of Judgment:-   22.07.2013.

J U D G M E N T1. The case of  the claimants  in brief  is,  that,  on 01.05.2005 at about  4.30  p.m.  while  Digen  Talukdar  (since  deceased)  was  going Paikarkuchi to Guwahati as a passenger in a trekker bearing No. AS-01-Q-9006  (here-in-after  referred  as  offending  vehicle),  and  reached  near Katuriagaon, the vehicle being driven rash and negligent manner by the OP 
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No. 1, met with an accident by falling down                     ….. .. Contd… on p/2on road side ditch causing spot death of Digen Talukdar. At the relevant time, deceased was aged about 29 years and serving constable N F railway, having monthly salary of  Rs.  8446/- per month with future prospect of increments in salary. At the relevant time, the offending vehicle was driven by the OP No. 1 having valid and effective Driving License and was duly insured  with  OP  No.  3  vide  policy  No.  321200/2005/2743  valid  upto 15.10.2005.  Hence  the  claimants,  being  the  mother  and  brother  of  the deceased has jointly filed the instant petition u/s 166 M V Act claiming Rs. 10,00,000/- as compensation. 2. The OP No. 3, insurance co, in its written statement denied all the averments made in the claim petition and stated inter-alia that they had  no  information  regarding  the  accident  and  that  the  amount  of compensation claimed by the claimants is highly exaggerated and without any basis.  The insurance co declined to accept the liability,  if  there was violation of the terms and conditions of the policy or the driver did not have  valid  and  effective  driving  license.  It  is  also  pleaded  that,  as  two vehicles were involved in the alleged accident, the motor cycle might have contributory negligence in the accident.3. Opposite Parties No. 1 and 2, file their written statement with pleadings  that  the  vehicle  being  driven  by  OP  No.1  having  valid professional D/L and was insured with OP No. 3, if any compensation is required to be paid,  it  must be borne by OP No.  3.  After filling written statement, they did not contest the case by taking part in further dates and the case proceeded ex-parte against them.4. Upon the above pleadings of the parties, the following issues were framed by then presiding officer:-
1.  Whether  victim  Digen  Talukdar  died  as  a  result  of  the  injuries  
sustained by him in the alleged road accident dated 7-05-2005 at N.H.  
31 Katurigaon involving Vehicle No.  AS-01-Q-9006 and whether the  
said accident took place due to rash and negligent driving of the driver  
of the offending vehicle ? 
2. Whether the claimant(s) are entitled to get any compensation and if  
yes,  to what extent and by whom amongst the opposite parties,  the  
said compensation amount will be payable ?          ….. .. Contd… on p/3
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5. During trial, in support of claim petition, the claimant No. 2 Sri Hareswar Talukdar, (brother of the deceased)  examined himself as PW 1 and claimant  No.  2  Smt.  Labanya  Talukdar  examined her  as  PW 2  and proved  some  documents.  The  opposite  parties  have  examined  one  Sri Goutam Patowary, investigator as DW 1..                                                  6. Both the sides have submitted their written arguments. I have also heard oral arguments of both the parties and perused the materials on records.                                                                                   DECISIONS AND REASONS THERE7. ISSUE NO. 1:- The claimants No. 1 and 2 in their claim petition and also in their affidavit of evidence stated that on 01.05.2005 at about 4.30 p.m. while Digen Talukdar (since deceased) was going Paikarkuchi to Guwahati as a passenger in a trekker bearing No.  AS-01-Q-9006 (here-in-after  referred  as  offending  vehicle),  and  reached  near  Katuriagaon,  the vehicle being driven rash and negligent manner by the OP No. 1, met with an accident by falling down on road side ditch causing spot death of Digen Talukdar. PW 1 has proved the accident information report in Form 54 as Exbt-1,  the  PM  report  as  Exbt-2,  c/copy  of  FIR  as  Exbt-3.  All  these document and unrebutted evidence of claimants proves the fact death of Digen Talukdar in the accident. 8. The next point to be decided in this issue is, as to whether the  

death occurred due to rash and negligent driver of the offending trekker. In this regard, Exbt. 2, the FIR lodged by police clearly indicated that on  the accident dated 01.05.2005, the offending vehicle after hitting a culvert fell on the road side ditch causing injuries to several persons including death of Digen Talukdar. On the said FIR Ghograpar PS case No. 34/2005 was registered u/s 279/337/338/304(A)/427 IPC was registered against the OP No. 1. Though in cross-examination the PW 1 and 2 deposed that they have  not  seen  the  accident  on  their  own  yet  the  nature  of  accident  as reflected in the FIR speaks the matter of negligent driving of OP No. 1 itself. 
….. .. Contd… on p/4
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9. Hon’ble  Supreme  Court  of  India  in  Bimla  Devi  and  Ors.  v. Himachal  Road Transport  Corporation and Ors   MANU/SC/0577/2009/ (2009) 13 SCC 530, held as under:
“15.  In  a  situation  of  this  nature,  the  Tribunal  has  rightly  taken  a  
holistic view of the matter. It was necessary to be borne in mind that  
strict proof of an accident caused by a particular bus in a particular  
manner may not be possible to be done by the claimants. The claimants  
were merely to establish their case on the touchstone of preponderance  
of probability. The standard of proof beyond reasonable doubt could not  
have been applied.”10. Hon'ble Gauhati High Court in the reported case of  Godavari Devi  Sharma  and  ors  vs  United  India  Insurance  Company  Ltd.  and  ors [2012 (4) GLT 516] held as follows:- 

 (  14 ) Moreover,  while conducting the inquiry into a claim under  
Section 166 of the M. V. Act, the Tribunal is not expected to search for  
proof  or  evidence  beyond  reasonable  doubt,  rather  it  is  
preponderance of probability, what the tool is, for assessment of the  
evidence.  The Tribunal can arrive at its finding on the prima facie  
materials, such as the First Information Report to presume existence  
of the certain facts, in absence of other evidence which might debase  
such presumption. In view of this, the finding that has been returned  
by the learned Motor Accident Claims Tribunal on the contributory  
negligence is interfered with and set aside.”11. The  evidence  of  the  claimant  side,  both  oral  as  well  as documentary, in regards the accident involving the offending vehicle and that, the offending vehicle was driven in a rash and negligent manner is found reliable and probable. Hence, it can safely be held that the accident occurred  due  to  rash  and  negligent  driving  of  the  driver  of  offending vehicle and in the said accident Digen Talukdar died. This issue is decided accordingly.12. ISSUE NO. 2:- In  view  of  the  discussion  and  decision  of  the previous  issue,  claimant  No.1  being  mother  of  deceased  is  certainly entitled to get compensation under the provisions of section 166 of M V Act. However the claimant No. 2 being the brother and major in age cannot be termed as legal heir of deceased in view mother, a class I  heir being alive. Now the prime question is what should be the just and fair quantum of compensation and who will pay the same. 13. In determining the compensation, essential factors e.g. age of the deceased and dependant, income of the deceased, ….. .. Contd… on p/5
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future prospects, dependency of claimants etc. are relevant. So far age of the deceased is concerned, the claimant No. 1 in his evidence stated that at the time accident his brother was aged 31 years. In the PM Report (Exbt. 2 age of the deceased as 30 years. Age certificate (Exbt 5) shows that the date of birth of the deceased was 1.4.1974. These evidence shows that on the date of  accident  the deceased was 31 years  1 month old.  OP No.  1 during argument submitted that  at  the  relevant  time the deceased was aged about 35 years but failed to prove the same either by bringing any documentary evidence or from the cross-examination of PWs. So from the above evidence on record, it can safely be hold that on the date of death the deceased was aged below 31 years as claimed.14. So far income of the deceased is concerned; there is no denial to the fact that at the relevant time deceased worked as constable at N F Railway.  PW 1 and PW 2 deposed that deceased was permanent employee NF Railway and proved salary certificate vide Exbt. 4. Exbt. 4 discloses that the  deceased  has  drawn a  gross  salary  of  Rs.  8446/-.  There  was  some deduction on account of PF GIS but no deduction was made on account of Income Tax  or  P.Tax.  hence  for  the  purpose of  this  claim case,  the  Net salary  was 8446/- per month.15. In the course of argument learned advocate for claimant has vehemently argued that, as the deceased was permanent Employee under N F Railway and as such 50% of salary to be added for calculating the compensation. As, I have already held that the age of the deceased as 31 years and as such the law laid down in Sarala Verma’s case is applicable.16. In Sarla Verma (Smt) and Ors. v. Delhi Transport Corporation and Anr.  [MANU/SC/0606/2009 : (2009) 6 SCC 121] Hon'ble Supreme Court of India at para 11 held as under---
“11. ********** In view of imponderables and uncertainties, we are in  
favour of adopting as a rule of thumb, an addition of 50% of actual  
salary to the actual salary income of the deceased towards future  
prospects, where the deceased had a permanent job and was below  
40  years.  [Where  the  annual  income  is  in  the  taxable  range,  the  
words `actual salary' should be read as `actual salary less tax']. The  
addition should be only 30% if the age of the         ….. .. Contd… on p/6
deceased was 40 to 50 years. There should be no addition, where the  
age of deceased is more than 50 years.”
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17. The above principles are applicable in the case in hand. As such there must be an addition of 50% on the actual salary of Rs. 8446/- per month. After addition the for the purpose of calculation of compensation it comes at Rs. Rs. 8446/- + Rs. 4223/- = Rs. 12,669/- per month.      18. So  far  the  question  of  deduction  on  account  of  personal expenses of deceased is concerned ,  ratio of  Sarla Verma (Smt) and Ors.  

[supra], is the guiding principle and same will be 50% (one half) as the deceased was unmarried and left behind his mother as sole depandant. The monthly income after 50% deduction will be (12669/- less 6334.50) Rs. 6334.50. Thus the annual income will be 6334.50 X 12 = Rs. 76,014/-19. So far multiplier to be adopted is concerned, in view of the fact that the mother is the sole dependant in this case, her age is relevant for determination  of  proper  multiplier  and not  the  age  of  the  deceased as argued  by  learned advocate  for  the  claimant.  The  other  claimant  being brother and major in age, his age has also no relevance for determining the multiplier. PW 2, the mother of the deceased in her affidavit of evidence claimed her age to be 60 years. No cross examination was made on her age. The date of occurrence was 01.05.2005. As such, I hold that on the date of occurrence the mother of the deceased was aged about 54 years. The age of the mother being higher, same is treated as guiding factor and in this case, the proper multiplier thus will be 11.    20. Apart from the compensation as above,  I  found force on the submission of the claimant side for granting a lump-sump amount funeral and other incidental expenses on travelling, for love and affection, etc. 21. Thus,  having  considered  the  facts  and  circumstances  of  the case, just and reasonable compensation is assessed as under. Loss of dependency 76014/- X 11 .. Rs  8,36,154.00Funeral & Travelling expenses Rs.       8,000.00Love and affection.:                                                   Rs.     30,000.00                                                                    Total ….  Rs. 8,74,154.00.  Rounded off to Rs. 8,75,000/-(Rupees eight lakh seventy five thousand).….. .. Contd… on p/722. Now  the  question  is  who  shall  pay  the  above  amount  of compensation. The OP No 3 (insurance company) has raised an objection that  the  Driving  license  of  OP  No.  1  was  fake  and  forged.  They  have 



Page 7 of 10                    MACT Case No. 291/2007

adduced evidence through their investigator,  Shri Gautom Patowary and produced a report received from the DTO Nalbari and Mukekchang that the original license was by DTO Mukekchang in the name of one Niranjan Das and not to OP No 1, Pradip Das. In view of the same they have claimed that there  has  been  a  breach  of  the  condition  of  the  insurance  policy  and claimed that they are not liable to pay the compensation. 23. From the evidence available on record, it is apparent that the OP No. 1 has a D/L at the relevant time but according to the insurance Company, DTO Nalbari has issued the D/L to OP No. 1 basing on the D/L issued by DTO but same was not  in the name of the OP NO.1.  It  is  the argument  of  the  learned  advocate  for  Insurance  company  that  as  the original licence was fake, the licence issued by DTO has no validity. As, the insurance company has taken the plea of violation of policy condition, the burden of proof is upon them. The investigator though proved that he has obtained  the  information  of  fake  D/L  of  Op  No.  3  from  DTO  office  at Mukekchang, no officer of DTO office was called as witness to testify that the D/L was issued in the name of other person. 24. Now the question arose, whether the owner has the knowledge that the driver is holding a fake license.  In the case in hand, the DW 1 admitted that after getting the information from concerned DTO office he has not visited the owner of the vehicle for investigation about the D/L. Normally an owner of vehicle while appointing a driver, is duty bound to see the existence of D/L and its validity by looking at the same and he need not to go for an inquiry as to the genuineness of the D/L by visiting the issuing  office.  Even  the  police  making  the  seizure  of  the  document including the D/L failed to detect the same, it cannot be expected that any layman can discover the fact of fake D/L. There is no evidence at all that knowing the D/L fake, he will allowed such a person to drive his vehicle. In such a situation, when the insurance company is taking the plea it became the burden of the Insurance company to                       ….. .. Contd… on p/8show that the owner has knowledge that the D/L was fake and knowingly he allowed the driver to drove the vehicle. Let me go through the law on this point.
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25. Hon'ble  Supreme  Court  of  India  in  the  reported  case  of National  Insurance  Company Limited  v.  Swaran  Singh and Ors.  [MANU/ SC/0021/2004 : AIR 2004 SC 1531]  as cited by learned advocate for the claimant held as follows:-
“(iii) The breach of policy condition, e.g. disqualification of driver or  
invalid driving licence of the driver, as contained in Sub-section (2)(a)
(ii) of Section 149, have to be proved to have been committed by the  
insured  for  avoiding  liability  by  the  insurer.  Mere  absence,  fake  or  
invalid driving licence or disqualification of the driver for driving at  
the  relevant  time,  are  not  in  themselves  defences  available  to  the  
insurer  against  either  the  insured or  the  third parties.  To  avoid  its  
liability towards insured, the insurer has to prove that the insured was  
guilty  of  negligence  and  failed  to  exercise  reasonable  care  in  the  
matter of fulfilling the condition of the policy regarding use of vehicles  
by duly licensed driver or one who was not disqualified to drive at the  
relevant time, (iv) The insurance companies are, however, with a view  
to avoid their liability must not only establish the available defence(s)  
raised in the said proceedings but must also establish 'breach' on the  
part of the owner of the vehicle; the burden of proof where for would  
be on them.”                        26.  Hon'ble Supreme Court of India in the reported case of United India Insurance Company  vs  Lehru And Ors. (MANU/SC/0219/2003/AIR 2003 SC 1292 ) as cited by learned advocate for the claimant has held that 

“ 20. When an owner is hiring a driver he will therefore have to check  
whether  the  driver  had a  driving  licence.  If  the  driver  produces  a  
driving licence which on the face of it looks genuine, the owner is not  
expected to find out whether the licence has in fact been issued by a  
competent authority or not. The owner should then take the test of  
the driver. If he find that the driver is competent to drive the vehicle,  
he  will  hire  the  driver.  We  find  it  rather  strange  that  Insurance  
Companies expect owners to make enquiries with RTO's,  which are  
spread all  over  the  country,  whether  the  driving  licence shown to  
them is valid or not. Thus where the owner has satisfied himself that  
the driver has a licence and is driving competently there would be no  
breach of Section 149(2)(a)(ii).  The Insurance Company would not  
then be above of liability. If it ultimately turns out that the licence  
was fake the Insurance Company would           ….. .. Contd… on p/9
continue to remain liable unless they prove that the owner/insured  
was aware or had notice that the licence was fake and still permitted  
that  person  to  drive.  More  importantly  even  in  such  a  case  the  
Insurance Company would remain liable to the innocent third party,  

javascript:fnCitation('MANU/SC/0219/2003');
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but it may be able to recover from the insured. This is the law which  
has been laid down in Skiandia's Sohan Lal Passi's and Kamla's case  
We are in full agreement with the views expressed therein and see no  
reason to take a different view.”27. Hon'ble Gauhati High Court in the reported case of New Indian Assurance Co. Ltd. vs. Lily Borah and others [2006-GLT-3-51] as cited by learned advocate for the claimant by following the ratio of Swaran Singh (supra) and Lehru And Ors (supra) observed that ……………….

“( 8 ) In the instant case, though the owner has not appeared before  
the learned Tribunal or before this Court despite service of notice, the  
burden cast upon the owner has been discharged by the claimants by  
exhibiting the police report. 
( 9 ) We have discussed here-in-before the eventualities. Firstly, if the  
driving licence was renewed till 20. 9. 2002 from any other office of  
DTO  in  the  country,  the  noting  of  the  Investigating  Officer  in  the  
accident report to this justifies that the driver at the relevant time had  
a  valid  driving  licence.  On  the  other  hand,  if  it  was  manipulated  
without  renewal  from  any  competent  authority,  neither  the  
Investigating Officer nor the owner could have the knowledge of such  
manipulation  unless  otherwise  brought  to  their  notice.  There  is  
absolutely no evidence on record to show that the owner was aware  
that the driving licence of the driver employed by him was not renewed  
after 2. 8. 93 or the same was manipulated so as to appear as valid till  
20. 9. 2002.”28. The above principles were also followed in the cited case of United India Insurance Company vs Raj Bahadur 2013(1) TAC 429 HP.29. As discussed earlier, the above ratios are fully applicable in the present case in hand. The argument that, as the Driver has no valid licence the insurance company is not liable to indemnify the owner is not at all acceptable.  The  alternative  argument  of  learned  advocate  of  Insurance company for PAY & RECOVER is also not applicable in the present fact and circumstances.  As  such  for  the  purpose  of  this  case  so  far  question  of satisfaction of award is concern, the driver has valid D/L on the date of accident.                                                                     ….. .. Contd… on p/10

30. There  is  no  dispute  to  the  fact  that  at  the  relevant  time  of accident, the offending vehicle No.  AS-01-Q-9006  (Trekker)  was insured with  the  opposite  party  No.  3  insured  with  OP  No.  3  vide  policy  No. 
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321200/2005/2743  valid  upto  15.10.2005.  As  such  the  award  as determined above shall be payable by OP No. 3.       
A W A R D31. Claimant No. 1 Smt. Labanya Talukdar alone is entitled to get Rs. 8,75,000/-(Rupees eight lakh seventy five thousand) only with interest @  6%  (six)  p.a.  from  the  date  of  filing  the  claim-petition,  i.e.  from 09.06.2005 till payment from the opposite party No. 3 (Oriental Insurance Co. Ltd). Claimant No. 2, being brother of the deceased, is not entitled for any share in the above claim amount.32. The opposite party No. 3, Oriental Insurance Co. Ltd, is directed to pay the amount of award with interest within one month from the date of this order. Given under my hand and seal of this Court on this the 22nd day of July, 2013 at Guwahati.

      Additional District Judge No. 3,                  Kamrup, Guwahati. 


