
IN THE COURT OF THE ADDITIONAL DISTRICT JUDGE NO. 3,KAMRUP, GUWAHATI.
                                                 Present:-     Sri S. K. Poddar, AJS, Additional District Judge No. 3,                                                                                   Kamrup, Guwahati.

MAC No. 275/1998 (Offending Vehicle:- AMZ-227 (BUS)
Smt. Pratima Barman,w/o Late Sailen Barman,Vill Sandha, PaikarkuchiDist.:- Nalbari, Assam      …………..       Claimant                   -vs-1. Sri Binod Kumar Sikaria (Owner of offending vehicle)2. Sri Dipak Das [Attending Doctor]3. The New India Assurance Co. Ltd. (Insurer of offending vehicle),4. Sri Dimbeswar Kalita, (Driver of offending vehicle)                                                                               …. Opposite parties

Advocate Appeared:-Mr. N D Sarma ………………    Advocate for the Claimant.Mr. S. Dutta &Mr. K. K. Dey ……………………        Advocate for the OP No. 3 .
Date of Argument:-  26.06.2013.Date of Judgment:-   23.07.2013.

J U D G M E N T1. The case of the claimant in brief is, that, on 01.01.1986 while her husband Sailen Barman  aged about 40 years went to Tezpur from Nagrijuli on his duty as handyman in the bus bearing registration no. AMZ-227 (referred  as  offending  vehicle),  which  was  requisitioned  by  police, being driven in a rash and negligent manner, hit one road side standing truck causing spot death of her husband. At the relevant time, deceased 
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was earning Rs. 1000/- per month.              ………… Contd……….. p/2The accident occurred solely due to negligent driving of the Bus Driver. Hence the claimant, being the mother has filed the instant petition u/s 166 M V Act  on 18.07.1998 claiming Rs. 5,30,000/- as compensation. It was also  pleaded  that  at  the  relevant  time  the  offending  vehicle  was  duly insured by OP No. 3. 2. The OP No. 3, insurance co, in its written statement denied all the averments made in the claim petition and stated inter-alia that they had no information regarding the accident and that due to filling the claim after more then 12 years, there may not be any documents kept preserved. The insurance co declined to accept the liability, if there was violation of the terms and conditions of the policy or the driver did not have valid and effective  driving  license.  It  is  also  pleaded  that,  as  the  bus  was requisitioned by police they have no liability to pay the compensation.3. Opposite Parties No. 1 & 4 (owner and driver of the offending vehicle),  and OP No.  2,  (who was  wrongly  impleaded as  party)  did  not contest the case by filling their written statement and the case proceeded ex-parte.4. Upon the above pleadings of the parties, the following issues were framed by then presiding officer:-
i)  Whether the deceased Sailen Barman, was dead on an accident  

took place at near Baihata Chariali on 01.01.1986 at about 6.30 a.m.?  

ii) Whether  the the claimant is entitled for any compensation for  

the death caused to her husband on the said accident? If so to what  

extent and who shall be liable to pay such compensation?5. During trial, in support of his claim the claimant Smt. Pratima Barman  has examined  herself  as  PW  1,  and  one  Sri  Umesh  Chandra Barman  as  PW  2  and  proved  police  report,  PM  report  a  certificate  of Gaonburah. The opposite party No. 3, insurer of the offending vehicle, has examined one witness as DW 1.6. I  have  heard  arguments  of  both  the  parties,  perused  the materials on records. DECISIONS AND REASONS THERE
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………… Contd……….. p/37. ISSUE NO. 1:- The claimant in the claim petition and also in his affidavit of evidence stated that on 01.01.1986 while her husband Sailen Barman was working as handyman in the offending vehicle,  he died on hitting  the  bus  in  a  standing  truck.  PW  1  has  proved  the  accident information report as Exbt-1, the PM report Exbt-2, and a Certificate of the Goanburah as Exbt. 3. PW 2 claimed himself to be an eye witness of the accident and death of Sailen Barman on 01.01.1986. On going through the Exbt. 1 it revealed that  on 02.01.1986 Sailen Barman (fathers name not given) got injury/died and for this Baihata PS case No. 1/86 u/s 279/337/ 338/427/304(A) was registered and CS was submitted against the driver of the offending vehicle. In cross-examination of PW 1 reiterated that name of her husband was  Sailen Barman and not  SUREN BARAMN. However, Exbt. 2 P.M. report discloses that post mortem was done on the body of one 
SUREN BARMAN aged about 18-19 years. Post Mortem was conducted on 03.01.1986 at about 1 pm at GMCH and in the report,  as proved by the claimant, the time of death was shown as 24-36 hours thereby confirming the  death  of  said  SUREN  BARMAN  on  02.01.1986.  In  the  PM report  at column 3,  the dead body was identified by C/355 Karuna Kanta Kalita, cousin  of  the  deceased  and  hence  there  is  no  possibility  of  mistaken identity of the deceased or about the wild variation in age of the deceased. In the Exbt.  3,  the certificate issued by Gaonburah, the date of  death of Sailen Barman was shown as 01.01.1986. 8. The claimant  knowing all  these  above,  facts  failed  to clarify that SUREN BARMAN as shown in the PM report and Sailen Barman are one and same persons. In her claim petition she claimed the age of her husband as 40 years but in evidence she claimed the age of her husband as 30  years.  In  spite  of  knowing all  these  facts  as  available  in  documents proved by the claimant, no step was taken to clarify about the actual date of  accident,  name of  the deceased.  Rather in her cross-examination she admitted she cannot say whether the Exbt. 2 relates to her husband’s death or not. The above glaring discrepancies on the name of deceased, age of the deceased and date of death coupled with the fact that case was filed about 
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after 12½ years makes the evidence doubtful.  ………… Contd….. p/49. One another point is going against the claimant is that in her claim petition she has not disclosed the fact of existence of children and in cross-examination she stated that she had three children. A boy of 18-19 years  can  be  expected  to  be  father  of  three  children.  From  the  above evidence on record,  I  am compelled to hold  that  claimant  has  failed to prove the fact of death of her Husband Sailen Barman on 01.01.1986.10. From the above discussion I have no option but to hold that the claimant has failed to prove the fact of death of her husband Sailen Barman in  a  road  traffic  accident  on  01.01.1986.  As  such  the  claimant  is  not entitled for any compensation.11. Considering above finding, I am of the considered opinion the discussion  on  the  point  of  negligence  of  the  driver,  amount  of compensation and fixing the liability will be futile academic exercise and as such, I refrained myself from doing so.12. In the result, claim petition is dismissed on contest. No order as to costs.Given under my hand and seal of this Court on this the 23rd day of July, 2013 at Guwahati.
      Additional District Judge No. 3,                  Kamrup, Guwahati. 


