
IN THE COURT OF THE ADDITIONAL SESSIONS JUDGE (FTC) NO. 3,KAMRUP, GUWAHATI.
    Present:-      Sri S. K. Poddar, AJS,

Additional Sessions Judge (FTC) No. 3,
                                                                        Kamrup, Guwahati.

Sessions Case No. 80(K)/2011 u/s 364 (A )/323/34 IPC(Arising out of  G.R. Case No. 2340/2010 & Jalukbari  PS Case No. 234/2010) State of Assam-vs-                                                       Md. Amir Kazi Md. Noor Mohammad Kazi       ….   Accused.
Committed by:- Shri S.P.Moitra,Chief Judicial Magistrate,  Kamrup, Guwahati.  
Advocate Appeared:-Mr. Mina Kanta Sarma.   ….  Learned Addl. P.P. for the prosecution. Mr. Sohel Alim……. …… Learned  Advocate for the accused.
Date of Commitment:-      16.03.2011Date of framing Charge:-      21.04.2011Dates of Evidence:-      27.06.2011,26.02.2013, 15.05.2013,10.06.2013.Date of Examination of accused:- 21.06.2013Dates of Defence Evidence:- 01.07.2013Date of Argument:-      10.07.2013. Date of Judgment:-       22.07.2013.

J U D G M E N T

1. Prosecution case, in brief, is that on 01.04.2010, Md. Ramjan Ali lodged an FIR in the Jalukbari PS alleging inter-alia that on 26.03. 2010 he was kidnapped from a tea stall by one Jakir and the above named 2 accused  persons  and  illegally  kept  confined  in  a  room  and  tortured physically  and mentally  in demand of a ransom of Rs 70,000/- for  his release. He also stated that he managed to escape from the said house on 



Page 2 of 9                    Sessions Case No. 80(K)/2011

29.03.2010 and informed his family members.           ……    Contd……. P/22. On receipt of the FIR, Jalukbari P.S. Case No. 234/10 u/s 364 (A)/323/34 IPC was registered and investigated into.  On completion of investigation,  the  I/O  has  submitted  charge-sheet  364(A)/323/34  IPC against above named 2 accused persons.  3. In  pursuant  to  court  process,  accused  persons  appeared before  the  court  and  after  furnishing  copies,  learned  Chief  Judicial Magistrate,  Kamrup,  Guwahati  has  committed  the  case  to  the  Court  of Sessions  for  trial.  Subsequently  the  case  was  made  over  to  the  then learned  Additional  Sessions  Judge  (FTC)  No.  2  for  disposal.  On 21.04.2011, charge 364 (A)/ 323/34 IPC was framed and explained to the accused Amir Kazi and Noor Mohammad Kazi to which they pleaded not guilty and claimed to be tried. Later on, at evidence stage, the case was withdrawn from that court and was transferred to this court for disposal.4. During  trial,  prosecution  side  examined  6  (six)  witnesses including the informant and I/O. Accused was examined u/s 313 Cr.P.C. After obtaining due leave u/s 315 Cr.P.C, accused Md.. Air Kazi examined himself as DW 1.5.   Defence case as unfolded in during trial and through DW No. 1,  in brief  is that on 26.03.2010, Md..  Jakir,  came with Ramjan Ali  and introducing him as his friend, requested him to provide shelter for the night  in their  room and as  Jakir  used to stay in their  room on earlier occasion, he allowed them to stay in him room for the night. After taking food  in  the  night,  on  the  next  morning  he  along  with  brother  Noor Muhammad Kazi came out of the house for their business by leaving Jakir and his friend in the room. At about 9.30 a.m., he came to know that friend of Jakir left the room by kept the same open. He denied the allegation of abduction of Ramjan for ransom or any physical or mental torture.6. I have heard oral arguments of the learned counsels of both the side and gone through the case records and evidence carefully.
Point for determination is:-7. (i) Whether the accused persons in furtherance of their common intention, on 26.03.2010 abducted Md.. Ramjan Ali for the purpose 
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of ransom of Rs. 70,000/-?                                ……    Contd……. P/3(ii) Whether  during  keeping  Ramjan  Ali  in  confinement,  the accused  persons  in  furtherance  of  their  common  intention, voluntarily caused simple hurt to Ramjan Ali?
Decision thereon and reasons for the decision:-8.  PW1-  Atuar Hussain, in his evidence has deposed that both the accused person were his tenant since about two months prior to the incident. He further stated that he did not have any knowledge about the occurrence  on  26/3/2010  as  he  was  inside  the  house.  In  his  cross examination he stated that the police had called him to Police Station and inquired  form  him  about  the  involvement  of  the  accused  in  the kidnapping case. 9.  PW2- Ramjan Ali, the complainant, in his evidence deposed that 1 year ago, while he was in a tea stall at Jalukbari, the accused along with another person abducted him from there and demanded a ransom of Rs 70,000/-. They also threatened him with a dao and compelled him to ask his relatives to bring the ransom money of Rs 70000/- over telephone. The accused persons also kept him tied and tortured physically. On the fourth day of abduction, the accused talked with someone in Shillong over telephone about selling of his kidney. He came to know that some people from Shillong will  come at  7 PM to take him.  Thereafter,  he somehow managed to escape and reached Pandu Market, wherefrom he was taken to his house. On reaching home, he told about the incident to my relatives and went to the house where he was kept confined,  but it  was vacant. Thereafter,  they  went  to  the  shop  wherefrom  he  was  abducted  and apprehended the accused Md.. Noor Muhammad and lodged this FIR at Jalukbari and handed over Md..  Noor Muhammad to police.  Police took him for medical examination. In his cross examination he deposed that he was not acquainted with the accused persons before the incident. He also stated that there were other people in the tea stall and he himself had paid money in the tea stall. He further deposed that it was then that the accused had dragged him from the spot.  The time of  the incident  was about 7 PM and that there were others shops nearby and they were open. 
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……    Contd……. P/4He further deposed that he had shouted while he was being abducted. He also stated that FIR was written according to his version. It was further stated that the call for ransom of Rs 70,000/-was made from his phone.10. PW3- Md. Zakir Hussain, in his evidence deposed that about 2 years back he got the information from the son of Md. Ramjan Ali about the abduction of his Ramjan Ali. Thereafter he telephoned Md. Ramjan Ali and one Md. Amir Kazi picked the phone after introducing himself, and told him that Ramjan Ali was kept confined by them and only on payment of Rs. 70,000/- they will release him. He further deposed that the accused had told him that if the fail to pay the ransom amount, they will sell the kidney of Md. Ramjan Ali. After 2 days of above, Ramjan Ali escaped there from  and  returned  to  his  home  and  told  him  that  above  named  two accused  persons  and  one  Jakir  kept  him  confined  at  Garigaon  Colony wherefrom he managed flee away. PW3 further deposed that he alongwith Md.  Ramjan  Ali  and  2  others,  apprehended  the  accused  Md.  Noor Muhammad and handed him to the police. In cross examination, he has deposed that he does not remember the date on which he received the call. However, it was two days thereafter when PW 2 came to his place. He further deposed that he did not tell the police about the fact of talks of selling the kidneys out of fear. He also stated that he had given a phone number which belonged to accused Md. Amir Kazi to the police but he does not remember the number. 11.  PW4 – Sri Chandan Kumar Das in his evidence deposed that about two years back when he was residing as a tenant at Saraighat Nagar, Jalukbari he got to know that two tenants, who were residing in the same compound were arrested by the police. However police did not question him. In his cross-examination, also he maintained that he had only heard about the incident of arrest of tenants.12.  PW5 -  Dr. Mahesh Ch. Das, in his evidence deposed that on 1/4/2010 while  he  was  working  as  duty  Medical  Officer  at  Ayurvedic College he examined Md. Ramjan Ali, on police requisition, and found on e 
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old tenderness mark on lower side of the back. Said injury was simple and caused by blunt object.                                         ……    Contd……. P/5He proved the  medical report as Exhibit 2. In his cross-examination, he stated that such injury can be sustained due to fall. 13.  PW6-  Sri  Biren Ch.  Bora,  in  his  evidence deposed that  on 1/4/2010  Ramjan  Ali  had  filed  the  FIR  and  getting  charge  of  the investigation, he went to the place of occurrence, prepared a sketch map, examined the witnesses and arrested and produced the accused before the court. After completion the investigation he handed over the C.D. and ultimately S.I. Hem Saikia submitted the Charge Sheet. Exbt. (1) is the FIR, Exbt. (2) is the sketch map, Exbt. (3) is the charge sheet and 3 (1) is the signature of  S.I. Hem Saikia. In his cross examination he has state that the witnesses  were  examined  on  02.04.10  and  that  the  informant  did  not disclose in his 161 statement that he had escaped from the condiment of the accused.  14.  DW 1 Md.  Amir  Kazi,  one of  the  accused,  in  his  evidence deposed  that  on  01.04.2010  at  about  5  P.M,  one  Md.  Jakir  Ali,  his acquaintance,  had come to his  shop and requested accommodation for him and his partner the night, which  request he acceded to. Accordingly he gave Jakir the keys to his room. The accused further stated that when he went home at about 9 PM and found both of them asleep. DW 1 further deposed that, in the next morning, i.e. on 02.04.2010 Md. Jakir Ali left the room in the morning for Jalukbari and had asked the accused to cook food for them. Thereafter, the accused left for his shop at about 7 AM. However, at about 9.30 AM one of his neighbours called him informed him that his room was not locked and that no one was present in the house and on coming to his room, he find it empty and immediately informed the fact to Jakir  and  then  only  Jakir  told  him  that  he  owe  money  from  his  said partner and scolded him. Next day he got a call from Jalukbari PS that his brother Md.  Noor Muhammad Kazi  had been apprehended and was in their custody. He had gone to the police station in the morning with the villagers  but  he  was  also  arrested  at  police  station.  In  his  cross-examination, the accused has deposed that Jakir was a mere acquaintance. 
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He further stated that he does not remember the name of the guest and the date in which the guest       ……    Contd……. P/6had stayed in his place. He has also adduced that he  was not aware of actions  of  Jakir  and  he  had  not  been  instructed  him  to  watch  the informant.15. Now  let  me  scrutinise  the  above  evidence  to  find  as  to whether prosecution has been able to prove the charges as framed against the  accused  persons  or  any  other  minor  offences  beyond  reasonable doubt.  The  evidence  adduced  by  PW1-  Atuar  Hussain  and  PW4  –  Sri Chandan Kumar Das provide little support to the prosecution case as both of them are hearsay witnesses. Even the evidence of the  PW6- Sri Biren Ch. Bora, the I/O is only formal in nature.16.   The evidence of  PW5 - Dr. Mahesh Ch. Das, reveals that there was  old tenderness on lower side of the back and the said injury was simple and  caused by blunt object. He has further opined that such injury can be sustained due to fall.  Even though the informant Md. Ramjan Ali had claimed that he was mentally and physically tortured by the accused he has failed to specify either in his FIR or his statement that accused persons voluntarily caused any hurt to him or used of any weapon or to which part of his body such injury was caused. The only allegation was that he was kept tied but no ligature mark was found by the doctor in the hands of accused. As such it can safely be held that, prosecution has failed to make out any case u/s 323/34 IPC against the accused persons.17.  For proper appreciation of evidence against the charge u/s 364 (A), the evidences of  PW2- Ramjan Ali, the complainant, PW3- Md.. Jakir  Hussain,  the  nephew  of  informant  disclosed  that  on  26.03.2010 while PW 2 was coming out of tea stall at Jalukbari,  the accused along with another person forcibly abducted him by dragging there from and demanded a ransom of Rs 70000/-. It is also in the evidence that PW 2 made hue and cry and none came forward. Admittedly several shops were there and it written statement busy place. Hence dragging of persons re-mained unnoticed even after making hue and cry does not inspire confid-
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ence on the witness so far taking away is concerned. In my considered opinion, it is highly improbable that            ……    Contd……. P/7in a crowded place like Jalukbari, that too in the evening time, when a per-son shouts  for help on being abducted,  no independent bystander will render assistance. 18. Now coming to the story of prosecution for keeping the victim under confinement.  It is in the evidence of the PW 3 that on the date of alleged abduction, in late hours he came to know that Ramjan Didi not returned home and on giving call on his mobile phone, call was picked by accused  Amir  Kazi,  who  demanded  the  ransom  of  Rs  70,000/-  on 26.03.2010  itself.  Even  after  getting  such  a  warning,  non  taking immediate action by informing the matter to police on the same night or on the next morning is not highly improbable but totally unbelievable and against the normal human conduct. Admittedly FIR was lodged only on 01.04.2010 without disclosing this fact. It is in the evidence of PW 1 and PW 4 that in the campus where the accused persons resides and allegedly kept the victim confined, several other people have their residence. There is  no  evidence  that  during  the  alleged  period  of  confinement  from 26.03.2010 till  29.03.2010, the victim made any cry as the evidence is only of keeping him tied. 19. During  evidence  PW  2  and  3  also  brought  a  new  story  of talking of the accused persons with somebody at Shillong for selling his kidney  but  this  fact  was  neither  disclosed  in  FIR  not  in  161  Cr.P.C statements. 20. It will be pertinent to mention herein that the informant had escaped on 29.03.2010 and the FIR was lodged only 01.04.2010. Neither the PW-1 nor PW-3 has explained the cause of delay in lodging the FIR and the same in the case in hand appears to be casts a serious doubt on the genuineness of the prosecution case.21. The materials as discussed above, show that the evidence of PW 2 and 3 are neither trustworthy nor reliable to held the accused guilty for  the  offence  u/s  364A  IPC.  Prosecution  has  failed  to  prove  the ingredients of offence u/s 364A IPC beyond shadow of doubt.
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22. Apart from above,  the evidence of  DW 1 accused Md. Amir Kazi, as narrated hereinbefore clearly shows that      ……    Contd……. P/8victim Ramjan stayed in their room for one night only as the partner of Jakir. During their cross-examination prosecution has failed to bring any iota of material to take benefit in support of prosecution case. The story as projected by the accused in his evidence is found more believable and reliable then the story projected of abduction as projected by prosecution. From the evidence on record, it appears that Ramjan owes some money to one Jakir who took Ramjan to the room of accused persons facing trial but police has not charge sheeted said Jakir. No detail address was available in record/evidence for bring the said Jakir by using the power u/s 319 Cr.P.C. neither accused persons nor the victim had disclosed the fact except name as Jakir.23. Considering  all  above,  I  have  no  hesitation  to  hold  that prosecution has failed to make out any case u/s  364 (A)/323/34 IPC or any  minor  offence  beyond  doubt  against  the  accused  persons  namely Amir Kazi and Noor Muhammad Kazi.24. In the result,  accused  Amir Kazi and Noor Mohammad Kazi are  held  not  guilty  for  the  charges  u/s  364(A)/323/34 IPC as  framed against  them and they  are  acquitted  from the  said  charges  and set  at liberty.25. Bail bonds executed by the accused persons and their surety are extended for next six months u/s 437A of Cr.P.C.26. Considering  the  facts  of  the  case,  I  am  of  the  considered opinion that it is not a fit case for referring the matter to DLSA for grant of compensation to victim u/s 357A Cr.P.C.27.        Send a copy of this judgment to Hon’ble District Magistrate, Kamrup (M) for his information.28. Judgment is pronounced in open court.  Case is disposed on contest.Given under my hand and seal of this Court on this the 22nd day of July, 2013 at Guwahati.      
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Addl. Sessions Judge (FTC) No. 3, Kamrup, Guwahati.
ANNEXURE1.  Prosecution Witnesses:-P.W. 1:- Md.. Atowar Hussain, P.W. 2:- Md.. Ramjan Ali (informant),PW.  3:- Md.. Jakir Hussain,  P.W. 4:- Shri Chandar Kumar Das,P.W. 5:- Dr Mahesh Ch Das,P.W. 6:- Sri Biren Chandra Bora,

2.  Defence Witnesses:-  D.W. 1- Amir Kazi
3.  Court Witnesses:- None
4.  Prosecution Exhibits:- (papers)Exbt.  1:- FIR dated 01.04.2010Exbt.  2:- Sketch MapExbt   2:- Medical ReportExbt   3:- Charge Sheet 5.  Defence Exhibits:-  Nil
                                                                   Addl. Sessions Judge (FTC) No. 3, Kamrup, Guwahati.


