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HEADING OF JUDGMENT IN APPEAL

District: KAMRUP

IN THE COURT OF CIVIL JUDGE NO. 3, KAMRUP, GUWAHATI

Present: Sri Jaspal Singh, A.J.S.,
Civil Judge No. 3,
Kamrup, Guwahati.

Saturday, the 20th day of July, 2013.

Title Appeal No. 108 of 2010

1. Sri Santosh Pradhan
2. Sri Sukra Pradhan
3. Sri Raja Pradhan
4. Smti Manu Pradhan @ Manu Devi   

       …….. Appellants/Defendants
-Versus-

Sri Ghanashyam Pathak            
           ........ Respondent/Plaintiff

This  appeal  coming  on  for  final  hearing  on  09.05.2013, 
01.06.2013 and 10.07.2013 in the presence of –

Mr. M. H. Ahmed    …… Advocate/Pleader for Appellants
Mr. B. K. Sarma   ...... Advocate/Pleader for Respondent

And having stood for consideration to this day, the Court 
delivered the following Judgment:-

J U D G M E N T

1. The instant appeal is directed against the Judgment 

and  Decree  dated  16.08.2010  passed  by  the  learned 

Munsiff, Rangia, in Title Suit No. 12/2006.
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2. Before I  deal  with the grounds for  this  appeal,  it  is 

apposite  on  my  part  to  narrate  here  the  cases  of  the 

respective parties in Title Suit No. 12/2006. The case of the 

plaintiff (respondent in this appeal) is that Late Narbahadur 

Pradhan, the father of the main defendants no. 1, 2 and 3 

and proforma defendant no. 9 and grandfather of proforma 

defendants  no.  4,  5,  6,  7  and  8,  was  the  owner  and 

possessor of the land measuring 3 Kathas as mentioned in 

the schedule to the plaint. He constructed residential house 

in  the  southern  part  of  the  above  land  and  kept  the 

northern  portion  measuring  1K-4L  (i.e.  the  suit  land) 

vacant. He sold the suit land to the plaintiff vide registered 

sale deed No. 701/99 dated 06.05.1999 and delivered the 

possession thereof to him. After the sale, the latrine tank of 

vendor  became  the  northern  boundary  of  his  land.  The 

remaining land i.e. 1K-16L was left in the possession of the 

vendor  since  whose  death  on  12.10.2003  the  main 

defendants  No.  1,  2  and  3  have  been  living  with  their 

families there. The plaintiff partly filled the suit land with 

earth  and  also  raised  boundary  bamboo  fencing  on  the 

southern  boundary  between  the  suit  land  and  the 

remaining  land  of  his  vendor,  and  also  raised  eastern 

boundary  bamboo  fencing  in  between  road  and  the  suit 

land.  On  25.01.2001,  when  Narbahadur  Pradhan 

accompanied  by  the  defendants  no.  1  and  2  trespassed 

upon the suit land and raised a temporary tin chali thereon, 

the  plaintiff  initiated  a  proceeding  under  Section  145 

Cr.P.C. being Case No. 26M/01 against them. The said  tin  

chali got  damaged  in  course  of  time  and  again  on 

27.01.2006 the defendants constructed one temporary  tin  



T . A .  1 0 8 / 2 0 1 0 P a g e  | 3

chali on the suit land wherein the agent of the defendants 

lives occasionally.

3. The defendants no. 1, 2 and 3 contested the suit by 

filing  their  written  statement  jointly.  In  their  written 

statement,  they  have  pleaded  that  the  alleged  registered 

sale deed No. 701/99 was forged and fraudulent. They have 

stated that  in  the  alleged sale  deed there  is  no  road for 

ingress  and egress to  the  suit  land.  There  is  no  specific 

boundary  of  the  suit  land.  The  plaintiff  never  took  any 

physical possession of the suit land as the front portion of 

the suit land is fully occupied with the residential houses of 

the  main  defendants.  The  defendants  are  in  physical 

possession over the entire land. The 145 Cr.P.C. proceeding 

has been dismissed. The alleged sale deed is manufactured 

and fraudulent.

4. The learned Court below framed the following issues 

based on the pleadings of the parties:

(1) Whether there is any cause of action for the suit?

(2) Whether the sale deed bearing No. 701/99 is forged one?

(3) To what other relief(s) the plaintiff is entitled to?

5. During  the  trial,  the  plaintiff  examined  4  witnesses 

including  himself.  The  defendants  examined  2  witnesses. 

The documents relied upon by the parties are Ext.1, 2 and 

Ext. Ka, Kha and Ga. The suit was previously decreed vide 

Judgment  and  Decree  dated  17.04.2007.  The  defendants 

had  preferred  an  appeal.  The  learned  Civil  Judge  No.3. 

Kamrup, Guwahati, set aside the Judgment and Decree and 

remanded  the  suit  with  a  direction  to  render  a  fresh 

judgment  considering  all  the  materials  and  evidence 
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including law points involved in the suit after hearing the 

learned  counsel  for  both  the  parties.  After  hearing  the 

learned counsel  for  both the  parties  and considering  the 

evidence  adduced  by  the  parties,  the  learned  trial  Court 

decreed  the  suit  of  the  plaintiff.  Being  aggrieved  by  the 

Judgment and Decree, the defendants have preferred this 

appeal.

6. The  appellants  have  preferred  the  memorandum  of 

appeal on several grounds which have been intricately dealt 

with by me in course of my discussion herein below. I have 

heard the learned advocates for both the sides (appellants 

have  filed  written  arguments)  and  gone  through  the 

memorandum of appeal and the case record of Title Suit No. 

12/2006.

POINT FOR DETERMINATION

7. The point which has to be determined for deciding the 

appeal at hand is as under:

“Whether  the  decision  of  the  learned  Trial  Court  in  the 

impugned  Judgment  and  Decree  has  been  arrived  at 

erroneously  without  appreciating  the  evidence  on  record 

and is not sustainable in law?”

DECISION AND REASONS THEREFOR

8. In the suit, the basis of the claim of the respondent 

over the suit land measuring  1K-4L is the registered sale 

deed No. 701/99 dated 06.05.1999 which, he asserts, was 

executed by Late Narbahadur Pradhan. On the other hand, 

the  appellants  contend  that  Late  Narbahadur  Pradhan 

never  executed any  registered sale  deed in  favour  of  the 



T . A .  1 0 8 / 2 0 1 0 P a g e  | 5

respondent.  They  claim  the  alleged  sale  deed  as 

manufactured and forged. It is appropriate on my part to 

deal with one of the grounds taken by the appellants in the 

memo  of  appeal  as  regards  the  burden  of  proof.  The 

appellants contend that as per Sections 101, 102 and 103 

of the Indian Evidence Act, 1872, the burden of proof as to 

any particular fact lies upon that person who asserts the 

fact and not upon that person who denies the same. But 

the learned Court below erroneously imposed the burden of 

proof upon the appellants to prove that Ext.1 i.e. sale deed 

No.701/99 was forged. But, let me straightaway say here 

that the learned Court below has not committed any error. 

As we all know, the initial onus in terms of Section 102 is 

invariably on the plaintiff and if he discharges his onus and 

makes out a case which entitles him to a relief, the onus 

shifts to the defendant.

9. The assertion of  the  respondent/plaintiff  in the  suit 

was  that  the  registered  sale  deed  No.  701/99  dated 

06.05.1999 was executed by Late Narbahadur Pradhan in 

his favour in respect of the suit land and the possession of 

the  suit  land was delivered to  him.  Therefore,  the  initial 

onus was upon the respondent to prove this fact. With a 

view  to  discharging  his  initial  onus,  the  respondent 

examined as many as four witnesses including himself. He 

examined 90 years old Md. Abbas Ali  (PW1), deed writer, 

who was the writer of the deed No. 701/99. He has deposed 

that he knew Narbahadur Pradhan personally and he used 

to go to the registry office by the road running in front of his 

land.  He  has  deposed  that  he  wrote  the  said  sale  deed 

bearing  No.701/1999  dated  06.05.1999  (Ext.1).  He  has 

deposed that the executor Narbahadur Pradhan, who was 
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an  illiterate,  put  his  left  hand  thumb  impression  while 

executing the Ext.1. He has further deposed that he read 

over the deed to Narbahadur Pradhan before the execution. 

Narbahadur Pradhan had told him that the sold land was 

behind  his  residence.  He  has  further  deposed that  while 

writing the deed Narbahadur Pradhan had told him orally 

the boundaries and area/extent of  the sold land. He has 

also deposed that Narbahadur acknowledged the receipt of 

money  from  the  purchaser.  He  has  identified  the  left 

thumb-impressions  of  Narbahadur  Pradhan  as  Ext.1(1) 

which, he says, were taken by him. He has also proved his 

signatures Ext.1(2) and Ext.1(3) in the sale deed as taker of 

the left thumb impressions of the executant and as writer of 

the  sale  deed respectively.  It  is  needless  to  say  that  the 

appellants/defendants could not impeach the credibility of 

PW1 during his cross-examination. They could not establish 

that PW1 was not the writer of the said sale deed or that he 

was not  present at  the  time of  the  execution of  the  sale 

deed. No suggestion was put to PW1 to the effect that the 

thumb impressions were not of Narbahadur Pradhan. It is 

pertinent to mention here that PW1 deposed in his cross-

examination as well that Narbahadur had acknowledged the 

receipt of the consideration money. 

10. The respondent/plaintiff also examined Md. Nazim Ali 

(PW4), the attesting witness of the said sale deed. He has 

deposed  inter  alia that  he  is  the  bhotija of  the  northern 

boundary man Asur Ali and he was present at the time of 

the execution of the sale deed (Ext.1). He was present when 

Narbahadur  Pradhan  handed  over  the  possession  after 

execution of the sale deed. He has proved his signature in 

Ext.1  as  the  attesting  witness.  In  his  cross-examination, 
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PW4  was  not  put  any  suggestion  to  the  effect  that  the 

thumb  impression  in  the  sale  deed  was  not  that  of 

Narbahadur Pradhan. He was not put any suggestion to the 

effect that he had not put his signature in the sale deed as 

attesting  witness.  The  respondent/plaintiff  also  examined 

one Md.  Sanu Ali  (PW3) who has deposed  inter  alia that 

after  receiving  the  consideration money for  the  suit  land 

Late Narbahadur had executed the sale deed and delivered 

possession of the suit land to the plaintiff and at the time of 

handing  over  possession  he  was  present.  As  regards 

execution  of  sale  deed,  he  was  only  asked  in  his  cross-

examination  as  to  whether  the  sons  of  Late  Narbahadur 

Pradhan were present at the time of execution to which he 

replied in the negative. As regards the handing over of the 

possession  of  the  suit  land,  he  was  only  asked  as  to 

whether the Circle Officer or the Mandal handed over the 

possession to which he replied in the negative. Except the 

suggestion  that  he  is  adducing  false  evidence,  no 

substantial cross-examination was done of PW3 as regards 

the execution of the sale deed and to establish that the sale 

deed  was  not  executed.  It,  thus,  appears  that  the 

respondent/plaintiff  has proved the execution of Ext.1 by 

examining the deed writer himself (as per Section 67 of the 

Evidence  Act)  and  the  attesting  witness  to  the  said  sale 

deed (as per Section 68 of the Evidence Act) and also the 

other  witness  (PW3)  though  he  was  not  the  attesting 

witness.

11. As the respondent/plaintiff has discharged his burden 

of proving that Late Narbahadur Pradhan had executed the 

registered  sale  deed  No.  701/99  dated  06.05.1999  in 

respect of the suit land in his favour, onus shifted to the 
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defendants to prove that the said sale deed was a forged 

one. But they have not been able to discharge their onus in 

the  suit.  There  is  no  evidence  from  the  side  of  the 

defendants  challenging  the  execution  of  the  sale  deed 

(Ext.1)  and  the  thumb  impression  of  Late  Narbahadur 

Pradhan therein. There is no evidence from the side of the 

defendants for establishing that the sale deed (Ext.1) was a 

forged  one.  DW1,  the  defendant  no.  1  in  the  suit,  has 

categorically stated in his cross-examination that he does 

not know if his father had sold the suit land to the plaintiff 

vide a registered sale deed. He has on one hand stated that 

his brother Raja Pradhan’s name is mutated over 1K of land 

on the suit Dag on the basis of gift in place of the name of 

Narbahadur,  on the other hand he has deposed that  his 

father had never sold or mortgaged any portion of the said 

land to anyone during his lifetime. The testimony of PW1 

that he knew Narbahadur Pradhan personally is supported 

by the statement of DW1 in his cross-examination that he 

knows PW1 for 20/25 years. Needless it is to say that when 

PW1 knew DW1 for 20/25 years it can be presumed that he 

knew the father of DW1 as well. DW1 has further admitted 

in  his  cross-examination  that  he  doesn’t  know  what  his 

advocate  has  written  in  the  written  statement  and  his 

evidence  on  affidavit.  Coming  to  the  testimony  of  DW2, 

though he has deposed that the plaintiff  never possessed 

the suit land,  he has categorically admitted in his cross-

examination  that  no  one  showed  him  the  suit  land. 

Therefore,  it  is  apparent  that  the  appellants/defendants 

have not been able to discharge their onus that the alleged 

sale deed was not executed and the same was a forged one.
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12. Let me now deal with an important ground taken by 

the appellants in the memo of appeal. It is contended that 

in  his  deposition  given  before  the  Executive  Magistrate, 

Rangia, in Case No. 26M/01 under Section 145 Cr.P.C., Late 

Narbahadur Pradhan had denied that he sold the suit land 

to the plaintiff or to anybody else and he was in possession 

of the suit land for 14/15 years along with his sons and 

other family members. According to the appellants, the said 

statement of Late Narbahadur Pradhan satisfies the test of 

applicability of Section 33 of the Evidence Act and therefore 

in view of the said statement it can be held that the sale 

deed in question allegedly executed by him is a forged one. 

The  contention  of  the  appellants  that  the  said 

statement/deposition of Late Narbahadur Pradhan satisfies 

the test of applicability of Section 33 of the Evidence Act is 

very much correct and there can be no doubt about that. 

But  that  does  not  mean  that  because  of  the  said 

statement/deposition  of  Late  Narbahadur  Pradhan  the 

evidence  adduced  by  the  respondent/plaintiff  in  the  title 

suit  will  be  rendered  into  a  nullity.  As  we  know,  the 

provision contained in Section 33 of the Evidence Act is an 

exception to the admissibility of hearsay evidence. By virtue 

of the said provision, a statement given before a previous 

judicial  proceeding  becomes  relevant  or  admissible  in  a 

subsequent judicial proceeding. But, the statement still has 

to pass through the crucible of evidence to be tested on the 

touchstone of credibility like the other evidences adduced in 

the subsequent judicial proceeding. It has to be looked into 

as to whether the testimonies of  DW1 and DW2 together 

with the statement of  Late Narbahadur Pradhan (relevant 

by virtue of Section 33) are sufficient enough to establish 
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the fact that Ext.1 is a forged document. The answer is a 

definite  no.  The  statement  of  Late  Narbahadur  Pradhan 

contains nothing but a mere denial to the effect that he had 

not sold the suit land to the plaintiff. This is also the case of 

the defendants in the suit. In view of the denial of execution 

of  the  sale  deed  in  question,  burden  was  cast  on  the 

defendants after the discharging of the initial burden by the 

plaintiff  to  establish  that  the  sale  deed in  question  is  a 

forged one, but they have miserably failed to discharge their 

burden. Needless it is to say that the said statement of Late 

Narbahadur  Pradhan  cannot,  by  itself,  discharge  the 

burden  (which  the  defendants  are  required  to  discharge) 

and overturn the case of the plaintiff.

13. In the memo of appeal,  the appellants have taken a 

couple of grounds in relation to the identity/description of 

the suit  land.  One of  the grounds taken in the memo of 

appeal is that the schedule of the suit land is not identical 

with  that  of  the  sale  deed  No.  701/99  (Ext.1).  The  four 

boundaries  of  the  demised  land  as  per  sale  deed  No. 

701/99 (Ext.1)  are North:  Ashur Ali;  South:  Own land of 

Vendor; East: Road and West: Dhula. The four boundaries 

of  the suit  land as per Schedule to the plaint are North: 

Ashur Ali; South: Defendants; East: Road and West: Heir of 

Late Dhula Kalita. Be it stated that as per order passed on 

28.08.2006 the North and South boundaries were corrected 

by interchanging. It, thus, appears that the boundaries as 

per the schedule of the suit land are identical with that of 

the above sale deed. Another ground taken in the memo of 

appeal is that the boundaries of the suit land as stated in 

para 5 of the plaint are not same with the boundaries stated 

in the schedule of the plaint. But, this ground is not worth 
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accepting as because the boundaries of the suit land as per 

para  5  of  the  plaint  are  identical  with  the  boundaries 

mentioned in the schedule to the plaint (after correction of 

the  North  and  South  boundaries  vide  order  dated 

28.08.2006).

14. Another ground taken in the memo of appeal is that 

the four feet road in the east boundary of the suit land as 

mentioned in the schedule of Ext.1 was not purchased as 

admitted by PW1 and PW2 in their cross-examination. But, 

the  said  ground  is  not  correctly  stated  in  the  memo  of 

appeal as because the four feet road as mentioned in the 

sale deed (Ext.1) was not situated on the eastern side of the 

demised land, but on the southern side. In the sale deed 

(Ext.1), it is specifically mentioned that for the purpose of 

ingress and egress to and fro the purchased land there will 

be  a  four  feet  path  passing  in  the  south-north  direction 

through the remaining land of the vendor measuring 1K-

16L. PW1 has also deposed this elaborately in his evidence 

on affidavit. He has deposed that on the remaining land of 

the  vendor  Late  Narbahadur  Pradhan  measuring  1K-16L 

there are two existing RCC houses situated in north-south 

direction  since  when  Late  Narbahadur  was  living.  The 

defendants  no.  1  to  9  are  presently  living  in  the  said 

houses. There is a vacant space in between the said two 

RCC houses  which  they  use  for  going  towards  the  main 

road. The four feet road mentioned in the sale deed is the 

said vacant space between the two RCC houses. The vendor 

Late Narbahadur Pradhan had given the authority to use 

that  vacant  space as path vide  the  said sale  deed.  Be it 

mentioned  that  during  the  cross-examination  of  PW1 no 

suggestion was put to him denying the fact that the four 
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feet path mentioned in the sale deed was the vacant space 

between  the  two  RCC houses  situated  on  the  remaining 

land of the vendor. The only thing that was asked to PW1 is 

that whether he had purchased the said four feet path to 

which he replied in the negative. But, it is not the case of 

the plaintiff that he had purchased the said four feet path, 

his only contention is that he was authorised by the said 

sale deed to use the said four feet path passing through the 

remaining land of the vendor Late Narbahadur Pradhan.

15. One  of  the  grounds  taken  by  the  appellants  in  the 

memo of  appeal  is  that  the learned Court  below has not 

framed issues regarding limitation and right, title, interest 

and possession of the plaintiff over the suit land. At the first 

place,  let  me  mention  here  that  though  the  answering 

defendants have stated in the written statement that  the 

suit is barred by limitation, they have not elucidated this 

point. So, there was no requirement for framing the issue 

on the point of limitation. Further, the plaintiff has sought a 

decree inter alia for declaration that he has right, title and 

interest  over  the  suit  land  and  he  is  entitled  to  khas 

possession of the suit land. In other words, these are the 

reliefs which the plaintiff has sought in the suit. An issue 

has  already  been  framed  by  the  learned  trial  Court 

regarding  the  reliefs  to  which the  plaintiff  is  entitled  i.e. 

issue  No.3.  That  is  why,  after  discussing  the  issues  at 

length, the learned Court ordered that decree be prepared 

for declaring the right, title and interest of the plaintiff over 

the suit land and also for delivering the khas possession of 

the suit land to the plaintiff. Therefore, this ground taken in 

the memo of appeal is not worth accepting.           
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16. In view of the foregoing discussion,  I  am inclined to 

hold that the learned Munsiff, Rangia, has not committed 

any  error  in  decreeing  the  suit  of  the  plaintiff.  The 

appellants have miserably failed to show that the impugned 

Judgment and Decree is illegal and bad in law. Therefore, I 

am inclined to hold that the appeal is devoid of any merit.

ORDER

17. In the result, the appeal stands dismissed on contest 

with  cost.  The  Judgment  and  Decree  dated  16.08.2010 

passed  by  the  learned  Munsiff,  Rangia,  in  Title  Suit  No. 

12/2006, stands confirmed.

18. Prepare a decree within 15 days from today and send 

the  case record of  Title  Suit  No.  12/2006 to  the  learned 

Munsiff, Rangia, with a copy of this Judgment.

Given under my hand and the seal of this Court on 

this the 20th day of July, 2013.

     Civil Judge No. 3,
     Kamrup, Guwahati.

Typed and corrected by me, 

Civil Judge No. 3,
Kamrup, Guwahati.
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