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Assam Schedule VII, Form No. 133

Form No. (J) 3
HEADING OF JUDGMENT IN APPEAL

District: KAMRUP

IN THE COURT OF CIVIL JUDGE NO. 3, KAMRUP, GUWAHATI

Present: Sri Jaspal Singh, A.J.S.,
Civil Judge No. 3,
Kamrup, Guwahati.

Tuesday, the 30th day of July, 2013.

Title Appeal No. 23 of 2012

1. Hindustan Stationery Stores
2. Smti Santoki Baid
3. Smti Shobha Baid @ Patawary
4. Sri Sushil Kumar Baid       …….. Appellants/Defendants

-Versus-

Sri Loknath Sharma            ........ Respondent/Plaintiff

This appeal coming on for final hearing on 15.06.2013 and 
03.07.2013 in the presence of –

Mr. D. K. Jain    ...… Advocate/Pleader for Appellants
Mr. R. Bhuyan      ...... Advocate/Pleader for Respondent

And having stood for consideration to this day, the Court 
delivered the following Judgment:-

J U D G M E N T

1. The instant title appeal is directed against the 
Judgment  dated  24.01.2012  and  Decree  dated 
01.02.2012  passed  by  the  learned Munsiff  No. 2, 
Kamrup, Guwahati, in Title Suit No. 500 of 2007.

2. Before I deal with the grounds for this appeal, 
let  me  narrate  here  the  cases  of  the  respective 
parties in Title Suit No. 500 of 2007.
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Case of the plaintiff/respondent

3. The  predecessor  of  the  defendants  was  the 
tenant  of  the  plaintiff  in  respect  of  the  suit 
house/suit premises (which is in occupation of the 
defendants)  where  he  was  doing  business  in  the 
name and style of Hindustan Stationary Stores. The 
defendants  paid  the  rent  last  for  the  month  of 
February, 1985. There had been several rounds of 
negotiation for settlement to pursue the defendants 
for payment of the rent. Since the plaintiff’s family 
had  also  expanded,  the  plaintiff  requested  the 
defendants to vacate the suit premises for residence 
and business purpose. Ultimately, in the month of 
April,  2004,  the  defendants  came  to  an  amicable 
settlement and agreed to vacate the suit premises. 
During  discussions,  the  defendants  had  informed 
the  plaintiff  that  they  are  depositing  the  rent  in 
Court.  After  negotiations,  the  plaintiff  had 
withdrawn the rent from the Court till the month of 
April,  2004. But the defendant did not vacate the 
suit  premises  nor  did  they  pay  any  rent  to  the 
plaintiff  for  subsequent  period  with  effect  from 
01.05.2004 till August, 2007. The plaintiff and his 
family  members  are  residing  in  a  tenanted  house 
situated  at  Bakharedia  properties  by  paying 
monthly  rent  of  Rs.  10,100/-.  Prior  to  this,  the 
plaintiff and his family members had to reside at the 
tenanted premises of one Smti. Parmeswari Sangma 
since December, 1996, to April,  2004. Before this, 
the plaintiff and his family members used to reside 
in one room at the mercy of his elder brother and 
subsequently  in  the  year  1994  a  small  room  of 
about 80 sq feet was given by his nephew for two 
years only.  In  spite  of  having his own house,  the 
plaintiff  is  doing  his  business  in  a  small  rented 
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premises under Shri Kedar Nath Sharma by paying 
monthly  rent  of  Rs.2000/-.  The  plaintiff  has  no 
facility  for  stocking  goods  in  the  said  small  shop 
room. Now the plaintiff  as well as his two sons is 
desiring  to  expand their  business  and because  of 
lack of suitable premises they are unable to do so. 
The said Mr. Kedar Nath Sharma is also pressing 
upon the plaintiff  to vacate the said room. Hence, 
this suit by the plaintiff/respondent for ejectment of 
the defendants/appellants from the suit premises.

Case of the defendants/appellants

4. Besides taking other defences, the defendants 
stated in their written statement  inter alia that the 
rent for the month of March, 1985, was tendered to 
the plaintiff who refused to accept the same and as 
such it  was deposited in the Court  under section 
5(4) of the Assam Urban Areas Rent Control Act Act 
with process fee and by following all the formalities. 
The  defendants  also  tendered  the  rent  for  all 
subsequent  months  since  March,  1985,  to  the 
plaintiff but he refused to accept the same and as 
such the same was deposited in the Court and as 
such the defendants are not defaulters in the eye of 
law. The defendants further submitted that the rent 
for  the  month  of  March,  1985,  till  April,  2004, 
having been withdrawn by the plaintiff without any 
protest  and the rent for the month of May, 2004, 
and the  subsequent  months till  date  having been 
deposited in Court on the same being refused by the 
plaintiff  upon  tender  by  the  defendants,  the 
defendants  cannot  be  termed  as  defaulters.  The 
defendants have denied that the suit premises was 
bona fide required by the plaintiff or by his sons.

Issues
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5. The learned Court  below framed the following 
issues based on the pleadings of the parties:

(1) Whether there is any cause of action for filing of 
this suit?

(2) Whether the defendants are defaulters?

(3) Whether the suit premises is bonafidely required 
by the plaintiff?

(4) Whether the plaintiff is entitled to get the arrear 
rent?

(5) To what relief/reliefs the parties are entitled?

Impugned decision/finding

6. The  learned  Court  below  decreed  the  suit 
deciding the issues No. 2 and  3 in the affirmative 
and in favour of the plaintiff.

Grounds for appeal

7. There are basically two sets of grounds taken by 
the  appellants  in  the  memo  of  appeal.  One  set 
relates to defaulter in payment of rent and the other 
set relates to bona fide requirement. To sum up, the 
appellants/defendants  have brought  this  appeal 
questioning the decisions of the learned Court below 
on issues No. 2 and 3 primarily on the ground that 
the  respondent/plaintiff  has  miserably  failed  to 
substantiate  his  claim of  defaulter in  payment  of 
rent and bona fide requirement.

8. I have heard the learned advocates for both the 
sides, gone through the memorandum of appeal and 
the case record of Title Suit No. 500 of 2007.

P  oints for determination  
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9. The  points  which  have  to  be  determined  for 
deciding the appeal at hand are as under:

Point  No.(1):  As  to  whether  the  decision  of  the 
learned Court below on issue No. 2 in the impugned 
Judgment  and  Decree  has  been  arrived  at 
erroneously  without  appreciating  the  material 
evidence on record and is  not  sustainable  in law; 
and

Point  No.(2):  As  to  whether  the  decision  of  the 
learned Court below on issue No. 3 in the impugned 
Judgment  and  Decree  has  been  arrived  at 
erroneously  without  appreciating  the  material 
evidence on record and is not sustainable in law.

Decision and reasons therefor

10. Point No. (1): One of the grounds taken by the 
appellants is that the finding of the learned Court 
below that the defendants have failed to prove that 
rent  was  tendered  to  the  plaintiff  within  time  on 
each and every month is  perverse  and erroneous. 
According to the appellants, none of the Misc. (NJ) 
cases was dismissed for  want of  taking necessary 
steps by the defendants. This apart, when the office 
of  the  learned  Court  below  neither  properly 
maintained  the  Misc.  (NJ)  case  records  nor 
maintained  the  order-sheets  properly,  the 
defendants cannot be made to suffer. It is also the 
contention of the appellants that after the petition 
for calling for the records of Misc.  (NJ) cases was 
allowed by the Court the defendants took necessary 
steps several times for calling for the case records 
but all  the records did not come and all  attempts 
made by the defendants to call for the said records 
were  frustrated  by  the  non-production  of  those 
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records  by  the  office  of  the  learned  Court  below. 
Further  contention  of  the  appellants  is  that  the 
learned  court  below  overlooked  the  fact  that  the 
plaintiff  had  withdrawn the  rent  deposited  in  the 
Court up to May, 2004, and thus had full notice and 
knowledge that the rent has been deposited in the 
Court and under the circumstances the claim of the 
plaintiff that he had no notice or knowledge about 
the  deposit  of  rent  in  Court  is  apparently  a  false 
plea.

11. It  is  an  admitted  fact  as  per  the  cross-
examination of  DW1 that  rent  was required to be 
paid within the first seven days of each succeeding 
month. DW1 has categorically admitted in his cross-
examination that as per his knowledge the rent was 
required to be paid within the first  seven days of 
each succeeding month. Therefore, it is very much 
clear from the admission of DW1 that the rent fell 
due from the first day to the seventh day of every 
succeeding month and the  last  day on which the 
rent  remained  due  was  the  seventh  day  of  every 
succeeding month.

12. In  course  of  the  hearing  on  this  appeal,  the 
learned advocate for the appellants submitted that 
the plaintiff (landlord) has not been able to prove in 
the suit as to when the rent fell due. The learned 
advocate  placed  reliance  on  a  decision  of  Hon’ble 
Gauhati High Court reported in  Upendra Chandra 
Deb Roy v. Smti Subhashini Deb Roy and  ors., 
(1989) 2 GLR 7. But, the submission is not worth 
accepting in view of the admission by DW1 that the 
rent was required to be paid within the first seven 
days of each succeeding month. I have gone through 
the said decision. It was held by our Hon’ble High 
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Court therein  inter alia that unless there is a clear 
arrangement  between  the  parties  as  to  when  the 
rent would fall due it is for the landlord to prove by 
adducing suitable evidence as to when the rent fell 
due. As, in our case, there is no dispute as to when 
the  rent  fell  due,  the  said  decision  is  hardly 
applicable to our case.

13. In  the  memo  of  appeal,  the  appellants  have 
questioned the finding of  the learned Court  below 
that the defendants have failed to prove that rent 
was tendered to  the  plaintiff  within  time  on each 
and every month. According to the appellants, their 
witness DW1 has clearly deposed that rent for the 
month of March, 1985, was tendered to the plaintiff 
who refused to accept the same and as such it was 
deposited in Court by observing all formalities. DW1 
has further deposed that the monthly rent was/is 
being  tendered  to  the  plaintiff  on  each and every 
succeeding  month  but  the  same  was/is  being 
refused by the plaintiff for which the same was/is 
deposited in Court by following all the formalities.

14. Before  I  go  ahead  with  the  discussion,  it  is 
necessary to place here the provision contained in 
Section 5 (4) of the Assam Urban Areas Rent Control 
Act, 1972. The Section goes as follows:

“(4) Where the landlord refuses to accept the lawful  
rent offered by his tenant, the tenant may within a  
fortnight  of  its  becoming  due,  deposit  in  Court  the  
amount of  such rent together with  process fees for  
service of notice upon the landlord, and on receiving  
such deposit,  the Court shall  cause a notice of  the  
receipt of such deposit to be served on the landlord,  
and  the  amount  of  the  deposit  may  thereafter  be  
withdrawn by the landlord on application made by  
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him to  the Court in  that behalf.  A tenant who has  
made such deposit shall not be treated as a defaulter  
under clause (e)  of  the proviso to  sub-section (1) of  
this section.”

15. It is apparent from the language of Section 5(4) 
of the Assam Urban Areas Rent Control Act, 1972, 
that in order to render the deposit of rent in Court a 
valid deposit in the eye of law there should be tender 
or offer of  rent by the tenant to the landlord and 
only on refusal of the rent so tendered or offered by 
the  landlord  can  the  tenant  deposit  the  same  in 
Court (along with process fees for service of notice 
upon the landlord) and that too within a fortnight of 
its becoming due. In the case at hand, though Misc. 
(NJ)  cases  were  called  for  as  per  petition  (No. 
2061/08 dated 16.08.2008) filed by the defendants 
before the learned Court below and 46 nos. of Misc. 
(NJ) cases (out of total 52 nos.) were received by the 
learned  Court  below,  the  defendants,  for  reasons 
best known to them, refrained from exhibiting the 
said Misc. (NJ) cases in their evidence. Only the rent 
deposit challans have been exhibited by DW1 in his 
evidence. Needless it is to say, rent deposit challans 
are  not  worth  proving  the  tender  of  rent  by  the 
defendants and refusal of the same by the plaintiff. 
That  apart,  DW1  has  admitted  in  his  cross-
examination that in the petition/application filed in 
Court for depositing rent in Court under Section 5(4) 
of  the  Assam Urban  Areas  Rent  Control  Act,  the 
date was not mentioned when the defendants had 
gone  to  tender  the  rent  to  the  plaintiff.  DW1 has 
admitted  in  his  cross-examination  that  he  had 
deposited the rent for the month of October, 2004, 
on 18.10.2004. Needless it is to say, the rent for the 
month of October, 2004, was to fall due within the 
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first week of November, 2004, and the fact that it 
was deposited on 18.10.2004 goes to show that it 
was  deposited  prior  to  its  falling  due.  DW1  has 
further admitted in his cross-examination that the 
rent deposit challans for the months of September, 
2006,  January,  2007,  and September,  2009,  were 
passed  prior  to  the  tendering  of  rent  for  those 
months to the plaintiff. Thus, the tender of rent (if 
any)  for  the  said  three  months  was  not  a  valid 
tender as because the payment of rent vide the said 
rent  deposit  challans  was  made  before  the  time 
when  the  rent  for  the  said  months  had  actually 
fallen due. Further, in the petition of Misc. (NJ) case 
No. 2932/2007, which the plaintiffs have exhibited 
through  PW1  as  Ext.12,  there  is  no  mention  for 
which  month  of  the  year  2007  the  rent  was 
deposited in the Court vide that Misc. (J) case and 
this fact has been admitted by DW1 in course of his 
cross-examination.   

16. It  is,  thus,  crystal  clear  that  the  defendants 
have  not  been  able  to  establish  in  the  suit  the 
factum  of  tender  or  offer  of  rent  to  the  plaintiff 
before  depositing  the  same  in  Court.  The  learned 
advocate for the respondent has relied on a decision 
of our Hon’ble High Court,  Rup Chand Daftary v. 
Ashim Ranjan Modak, (2000) 2 GLR 405, in which 
it  was held  that  deposit  of  rent  in  Court  without 
tendering  the  same  to  the  landlord  is  not  in 
compliance  with Section 5(4)  of  the  Assam Urban 
Areas Rent Control Act, 1972, and such a deposit is 
not a deposit in the eye of law and cannot give any 
protection to the tenant. Even without this decision, 
the law on this point is clear from a reading of the 
provision  of  Section  5(4)  of  the  said  Act. The 
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appellants  have  taken  a  ground  in  the  memo  of 
appeal to the effect that the plaintiff had admittedly 
withdrawn  the  rent  deposited  in  the  Court  upto 
May, 2004, and thus had full notice and knowledge 
that the rent has been deposited in Court. But, the 
ground, according to my considered view, is hardly 
tenable as because every month, before depositing 
the rent in Court, the tenant is required to tender 
the same to the landlord who must refuse to accept 
the same, and unless the tenant does so, the deposit 
won’t  be  a  valid  deposit  in  the  eye  of  law.  The 
appellants have taken another ground in the memo 
of appeal to the effect that the tendering/offering of 
the rent by the tenants to the landlord every month 
and  the  waiting  for  the  rents  falling  due  in  the 
context  of  the  facts  of  the  case  would be  an idle 
formality  and  the  very  fact  that  deposit/payment 
was made in Court goes to show that the deposit 
was a valid one as per Section 5(4) and the same 
was  in  order.  But,  this  ground  is  hardly  worth 
accepting  as because  the  tendering of  rent  to  the 
landlord every  month coupled with refusal  by the 
latter  and  thereafter  deposit  of  the  rent  in  Court 
within a fortnight of its falling due are by no means 
empty  or  idle  formalities.  In  fact,  these  are 
mandatory  formalities  and  unless  these  are 
complied  with  the  tenant  cannot  deserve  any 
protection  under  the  Assam  Urban  Areas  Rent 
Control  Act,  1972. It  is pertinent to mention here 
that  our  Hon’ble  High Court,  in  Keshab Chandra 
Singha & Ors. v. Moulovi Abdul Matin Choudhury 
& Ors., 2006 (2) GLT 731, has held that a tenant 
has a duty to prove refusal by the landlord to accept 
the rent on being tendered, and in absence of  an 
offer and refusal thereof the tenant cannot deposit 
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the  rent  in  Court.  The  appellants  have  taken 
another ground in the memo of appeal to the effect 
that  by  withdrawing  rent  from the  Court  without 
protest the landlord waived his right to file the suit 
on the ground of defaulter in payment of rent. But, 
this can hardly be a ground as because it is settled 
law that withdrawal of rent from the Court by the 
landlord cannot  wipe  out  the  plea of  default.  The 
mischief  of  statutory default  does not  come to an 
end because of withdrawal of rent from Court. The 
decision of our Hon’ble High Court in Radio Talkies 
Equipment Company v. Dabadas Ghosh, 2001 (2) 
GLT 471, is worth going through in this connection. 

17. In  view of  the  above  discussion,  I  am of  the 
considered view that the defendants are defaulters 
in payment of rent in respect of the suit house/suit 
premises. The learned Court below, thus, arrived at 
a correct finding on issue No.2 and I do not find any 
erroneousness or perversity in the finding.

18. It will not be out of place for me to mention here 
that the appellants had filed an application before 
this  Court  under  Order  XLI  Rule  27,  CPC,  for 
allowing  them  to  adduce  additional  evidence  by 
calling for the records of Misc. (NJ) cases from the 
month  of  April,  2004,  upto  the  month  of  June, 
2012. Vide order dated 29.09.2012, passed by my 
learned  predecessor,  the  above  application  was 
rejected.  The  appellants  preferred  revision  against 
the  said order,  being CRP No.  57/2013,  and vide 
order dated 05.03.2013 passed by the Hon’ble High 
Court the matter was remitted back to this Court for 
hearing of the application at the time of final hearing 
of  this  appeal.  In  the  course  of  appeal  hearing,  I 
have heard the learned advocates for both the sides 
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on the said application filed under Order XLI Rule 
27, CPC. I am, however, of the considered view that 
the records of the Misc. (NJ) cases from the month 
of  April,  2004, upto the month of  June, 2012, as 
sought to be called for vide the said application, are 
hardly necessary to enable this Court to pronounce 
judgment.  The  appellants  have  been  found  to  be 
defaulters  in  payment  of  rent  on the  basis  of  the 
records of the Misc. (NJ) cases already received by 
the learned Court below on being called for. Once a 
defaulter is always a defaulter. The records of the 
Misc.  (NJ)  cases  sought  to  be  called  for  vide  the 
above  application  cannot  turn  the  tables  for  the 
appellants. The learned advocate for the respondent 
has  relied  on  a  decision  of  the  Hon’ble  Supreme 
Court  in  Union  of  India  v.  Ibrahim  Uddin  and 
Anr., (2012) 8 SCC 148, wherein it was held inter 
alia that where a party on whom the onus of proving 
a certain point lies fails to discharge the onus, he is 
not  entitled  to  a  fresh  opportunity  to  produce 
evidence,  as  the  court  can,  in  such  a  case, 
pronounce  judgment  against  him  and  does  not 
require  any  additional  evidence  to  enable  it  to 
pronounce  judgment.  The  decision  of  the  Hon’ble 
Supreme Court is very much applicable to our case 
and the appellants are not entitled to the relief as 
sought for in the above application under Order XLI 
Rule 27, CPC.

19. Point  No.  (2):  The  learned  advocate  for  the 
appellants/defendants has submitted in the memo 
of appeal that the finding arrived at by the learned 
Court below that suit premises is bona fide required 
by the plaintiff is perverse and erroneous in view of 
the facts that (1) the claim of the plaintiff that he is 
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running  his  business  from  a  tenanted  house 
situated at the building of Birdhichand Keshavdeo is 
not true inasmuch as the said building admittedly 
belonged to his mother who had four sons and in 
absence of any evidence on record about partition, 
gift, etc. in respect of transfer of the said house, it 
has to be presumed that the said house also belongs 
to the plaintiff; (2) the claim of the plaintiff/landlord 
that  he is  residing in a tenanted house is  not by 
itself  sufficient  to  prove  that  he  is  in  bona  fide 
requirement  of  the  suit  premises for  his  own use 
and occupation unless it is proved that the tenanted 
house  of  the  plaintiff  is  either  not  suitable  or 
insufficient or there is any threat of eviction of the 
plaintiff  from his  tenanted  house;  and (3)  burden 
lies on the landlord to satisfy the Court by adducing 
evidence that the suit premises is bona fide required 
by him, and in the present case the landlord having 
failed  to  prove  that  his  requirement  is  bona fide, 
genuine,  honest,  pressing  and  conceived  in  good 
faith, not on mere desire, he is not entitled to get 
any relief in this connection.

20. The  plaintiff,  as  PW1,  has  deposed  inter  alia 
that he and his family members have been residing 
in  a  tenanted  house  situated  at  Bakharedia 
properties  and  paying  rent  of  Rs.  10,100/-  per 
month in respect of the tenanted house. In order to 
prove  this  fact,  PW1  has  exhibited  the  deed  of 
agreement entered into with Bakharedia Properties 
as  Ext.10  and  the  rent  receipts  issued  by  the 
Bakharedia Properties as Ext.11 series.

21. PW1 has further deposed that prior to this he 
and  his  family  members  had  to  reside  at  the 
tenanted premises of one Smti. Parmeswari Sangma 
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since December, 1996, to April, 2004. To prove this 
fact,  he  has  exhibited  the  agreement  entered into 
with Smti Parmeswari Sangma as Ext.9.

22. PW1 has  further  deposed  that  before  this  he 
and his family members used to reside in one room 
at the mercy of his elder brother and subsequently 
in the year 1994 a small room of about 80 sq feet 
was given by his nephew for two years only. In spite 
of having his own house, he is doing his business in 
a  small  rented  premises  under  Shri  Kedar  Nath 
Sharma  by  paying  rent  of  Rs.2000/-.  He  has 
exhibited the rent receipts of the shop taken on rent 
as Ext. 8 series. He has examined said Shri Kedar 
Nath Sharma as PW2 in support of his testimony. 
PW2 has deposed  inter alia that he needs the said 
shop  room for  the  purpose  of  business  extension 
and he has already intimated the plaintiff to vacate 
the tenanted premises.  

23. PW1 has further deposed that he doesn’t have 
any  facility  for  stocking  goods  in  the  said  small 
shop. He has claimed that now he and his two sons 
want to expand their business and because of lack 
of suitable premises they are unable to do so. This 
apart, said Mr. Kedar Nath Sharma is also insisting 
upon him to vacate the said room.

24. The  contention  of  the  appellants  is  that  the 
building where the shop room taken on rent by the 
plaintiff  is  situated  admittedly  belonged  to  his 
mother  who  had  four  sons  including  the  plaintiff 
and  in  absence  of  any  evidence  on  record  about 
partition, gift, etc. in respect of the said building it 
has to be presumed that the said building belonged 
to  the  plaintiff  as  well.  What  it  appears  from the 
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cross-examination  of  PW2  that  the  property  was 
purchased in the name of Late Anchi Devi Sharma, 
the mother and the grandmother of the plaintiff and 
PW2 respectively. PW2 has deposed that Late Anchi 
Devi  Sharma had gifted away her  property  to  the 
father of PW2. Learned advocate for the appellants 
has submitted in course of appeal hearing that the 
plaintiff  has not adduced/submitted any gift-deed, 
and, therefore, it has to be presumed that the said 
building  also  belonged  to  the  plaintiff.  But,  a 
question  that  would  arise  here  is  as  to  why  the 
plaintiff  should  adduce/submit  gift-deed  in  this 
case. He is not admittedly claiming the said building 
as his property.  Adducing evidence to claim some 
property  is  understandable,  not  otherwise.  One  is 
hardly required to adduce evidence to disclaim some 
property, and mere pleading that he disowns such 
property should be enough. It was actually for the 
defendants  to  prove  that  the  said  property  also 
belonged to the plaintiff, for, it is the assertion of the 
defendants, not of the plaintiff.

25. The appellants have also taken the ground that 
the claim of the plaintiff/landlord that he is residing 
in  a  tenanted  house  is  not  by  itself  sufficient  to 
prove that he is in bona fide requirement of the suit 
premises for his own use and occupation unless it is 
proved  that  the  tenanted house  of  the  plaintiff  is 
either  not  suitable  or  insufficient  or  there  is  any 
threat of eviction of the plaintiff from his tenanted 
house.  The  plaintiff  has,  however,  deposed  in  his 
evidence on affidavit that he has two sons who are 
grown up and married and he also has three grand 
children.  He  has  also  deposed  that  they  are 
presently residing in a tenanted house situated at 
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Bakharedia Properties and he along with his elder 
son has been paying rent amounting to Rs.10,100/- 
per month. As rightly submitted by the respondent 
during  the  appeal  hearing,  it  is  pitiful  that  the 
plaintiff  and  his  family  have  been  residing  in  a 
rented house by paying a hefty sum of Rs.10,100/- 
every month towards house rent despite having their 
own house which is presently in occupation of the 
defendants. The other PWs, including PW4 i.e. one 
of the sons of the plaintiff, have also deposed that in 
spite  of  the  plaintiff’s  having  his  own  land  and 
building in the heart of the city, he is still not having 
appropriate accommodation. This apart, it is in the 
evidence tendered on record that the plaintiff doesn’t 
have any facility for stocking the goods in the small 
shop room. The plaintiff and his two sons want to 
expand  their  business  and  because  of  lack  of 
suitable  premises  they  are  unable  to  do  so.  His 
landlord, Mr. Kedar Nath Sharma, is also insisting 
upon him to vacate the said shop room.  Therefore, 
the  above  ground  taken  by  the  appellants  is  not 
worth accepting.

26. In  course  of  appeal  hearing,  the  learned 
advocate for the appellants has submitted that mere 
desire of the landlord is not sufficient. Burden lies 
on the landlord to establish  bona fide requirement. 
Learned advocate for the appellants has relied on a 
decision  of  the  Hon’ble  Supreme  Court  in  S.J. 
Ebenezer v. Velayudhan and Ors., AIR 1998 SC 
746. It was observed by the Hon’ble Supreme Court 
inter alia that while considering the question of bona 
fides, what is necessary to bear in mind is that mere 
desire on the part of the landlord is not enough. The 
desire  must  be  tested  objectively  and  not 
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subjectively. The burden also lies upon the landlord 
to  establish  that  he  genuinely  requires  the 
accommodation  for  the  purpose  of  starting  or 
continuing his own business. In the case at hand, 
however,  the  evidence  on  record  convincingly 
suggests that the claim of the plaintiff for bona fide 
requirement  of  the  suit  premises  is  not  upon his 
mere  desire.  The  circumstances  narrated  in  the 
preceding  paragraphs  go  to  demonstrate  that  the 
plaintiff genuinely requires the suit premises for the 
purpose  of  accommodation  and  expansion  of 
business.

27. It will not be out of place to mention here that 
the  Hon’ble  Supreme  Court,  in  Sait  Nagjee 
Purushotham & Co. Ltd. Vs. Vimalabai Prabhulal 
and  Others,  (2005)  8  SCC  252,  held  that  it  is 
always the prerogative of the landlord to decide for 
what purpose he requires the tenanted premises. It 
is not the tenant who can dictate the terms to the 
landlord  and  advise  him  what  he  should  do  and 
what he should not. The decision is applicable to the 
facts of the instant case as well, and the grounds 
taken  by  the  appellants  in  the  memo  of  appeal 
relating  to  bona  fide requirement  are  not 
sustainable.

28. In  view of  the  above  discussion,  I  am of  the 
considered view that the plaintiff  requires the suit 
premises bona fide. The learned Court below, thus, 
arrived at a correct finding on issue No. 3 and I do 
not  find  any  erroneousness  or  perversity  in  the 
finding.

Conclusion
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29. In the result, I hold that the appeal is devoid of 
any merit. The Judgment and Decree passed by the 
learned Trial Court is hereby confirmed.

Order

30. The appeal is dismissed on contest with cost. 
The  Judgment  and Decree  passed  by  the  learned 
Court below in Title Suit No. 500 of 2007 is hereby 
confirmed.

31. A decree be prepared within 15 days from today 
and  the  case  record  be  consigned  to  the  Record 
Room.

32. Let the case record of Title Suit No. 500 of 2007 
be sent back to the learned Munsiff No. 2, Kamrup, 
Guwahati, with a copy of this Judgment.

Given under my hand and the seal of this Court 
on this the 30th day of July, 2013.

 
 Civil Judge No. 3,
 Kamrup, Guwahati.

Typed and corrected by me,

Civil Judge No. 3,
Kamrup, Guwahati.
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