
HIGH COURT  FORM NO- (J) 2
HEADING OF JUDGMENT IN ORIGINAL SUIT

District- Kamrup

In the  Original Court of Munsiff No. 2

Present-  S. Handique, AJS

Tuesday     the   9th     day  of  July’2013
                                
                                     
             

Title Suit  No. 109/08

Biswa Ranjan Bora
(Plaintiffs)

V

1. Nijara Deka
2. Ujala Deka
3. Nripal Deka
4. Moon Deka
5. Ellora Deka 

                                                      (Defendants)

This suit coming for final hearing   on 25-6 -13  in presence of 

Mr.  P.C. Goswami
                                                                         Advocates of the plaintiff
                                                                                          
Mr. S. Deka                                                    Advocates of the     defendant

And stood for consideration to this day the court delivered the following 
judgment.  
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JUDGMENT

T.S. 109/08

1. This is a suit for declaration and permanent injunction. The plaintiff 
Sri Biswa Ranjan Bora filed this suit originally against Smti Nijara Deka 
Das and Smti Ujala Das. Later on Sri Nripal Deka, Sri Moon Deka and 
Smti Ellora Deka were impleaded as defendants during pendency of 
the  suit.  The  case  of  the  plaintiff  is  that  he  is  the  owner  and 
possessor of a plot of land measuring 1 katha 5 lechas  in dag no. 22 
in  village Kahilipara under  Beltola Mouza,  Kamrup.  It  is  submitted 
that he purchased the said plot of land on 24-1-90 vide one katcha 
sale deed and since then he has been possessing the land by paying 
municipality  taxes  regularly.  He  has  an  approach  road  to  his  plot 
whereupon a gate was installed at the time of taking possession of 
the land.  However, while the plaintiff was out of station, on 16-1-07 
the defendants blocked the approach road of  the plaintiff  due to 
which he had to file a complaint under S. 133 Cr. PC for removal of 
the  blockade.  The  learned  Addl.  District  Magistrate   directed  the 
defendants  to  remove  the  blockade  vide  one  ex-parte  order  and 
thereafter directed the Fatasil P.S. to ensure free passage over the 
suit path. But the concerned O.C instead of removing the blockade, 
threatened the plaintiff.  Hence,  the plaintiff  has  filed  this  suit  for 
declaration of his right over the suit land and as he apprehends that 
he may be dispossessed.  

2. The defendants filed written statements contesting the claim of the 
plaintiff.  The defendants took the usual  pleas  such as there  is  no 
cause of action,  the suit is bad for non-joinder of necessary parties, 
the suit  is  barred  by limitation etc.  They denied the claim of the 
plaintiff and stated that the plaintiff is an encroacher. They further 
denied that a gate was fixed at the approach road  at the time of 
taking  possession  by  the  plaintiff  of  his  land.  According  to  the 
defendants,  the  plaintiff  has  illegally  constructed  a  gate  with  an 
intention to obstruct the defendants to use the approach road.  It is 
further contended that the  defendants inherited 5 bighas of land 
and are enjoying possession by constructing boundary walls. But the 
plaintiff encroached the govt. land adjacent to the defendants’ land 
by  constructing  a  wall  and  digging  the  road  with  an  intention  to 
destroy the boundary wall of the defendants. It is further contended 
that the plaintiff has blocked the road by installing a gate  and also 
blocked the steps leading to the defendants’ land by raising a wall. 
According  to  them,  the  plaintiff  lodged  the  FIR  with  malicious 
intention.  They  denied  that  the  police  threatened  the  plaintiff  at 
their  behest.  They  rather  contended  that  they  had  lodged  a 
complaint with the Deputy Commissioner for blockage of the road by 
the plaintiff  by putting a gate and the D.C. called for a report from 
the Circle Officer.  The Circle Officer submitted the report that the 
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plaintiff had in fact blocked the road by installing the gate. Thus the 
defendants prayed to dismiss the suit.

3. The following issues were framed in this suit:

ISSUES

1. Whether there is any cause of action for this suit?
2. Whether the suit is barred by limitation?
3. Whether the plaintiff has right over the suit land?
4. Whether the plaintiff illegally constructed the wall and the gate?
5. Whether  the  plaintiff  is  entitled  to  use  the  schedule  B  path 

peacefully?
6. To what relief/ reliefs the parties are entitled to?

Decisions and reasons thereof:

4. Both  the  parties  examined  two  witnesses  each.  The  plaintiff 
exhibited the following documents:

Ext. 1: sale deed
Ext. 2: trace map
Ext. 3: revenue paying challans
Ext. 4: GMC Assessment list of property
Ext. 5: GMC tax paying receipts
Ext. 6(i), (ii) : electricity connection charges paying receipt
Ext. 7: electricity bill
Ext. 8: order dtd 20-3-07 passed by the Addl. D.M
Ext. 9: order dtd 18-1-08 passed by D.C.

The following documents were filed  by the defendant side:

Ext. 1,2: copy of jamabandi and  mutation
Ext. 3, 4: photocopy of letter written to D.C. and C.O.

Of these 4 documents only Ext 2-4 are taken into account as Ext.1 is 
a Photostat copy and it is not signed by the court.

Heard arguments from both the sides.

Decision on issue no. 1:

5. The plaintiff  has filed this suit  claiming his right over an approach 
road which he alleges to have been blocked by the defendants. It is 
pleaded that due to the blockage of the road by the defendants the 
plaintiff  had  to  initiate  proceeding  under  section  133  Cr.  PC.  The 
defendants  have  denied  these  allegations  and  they  on  the  other 
hand alleged that it is the plaintiff who blocked their road for ingress 
and egress. It  appears that there is  a dispute between the parties 

Page 3 of 8



regarding the suit land/ approach road. The plaintiff claims it to be 
his own approach road over which the defendants too claim their 
right to use. Both the parties are alleging each other of blocking  the 
road.  Thus I find that there is a cause of action for this suit. Issue no. 
1 is  decided in the affirmative.

Decision on issue no. 2:

6. The defendants contended that the suit is barred by limitation. This is 
suit for declaration and permanent injunction based on possession. 
According to the plaintiff, the cause of action arose on 16-1-07 when 
the defendants blocked the gate at the approach road from outside. 
The suit was filed on 17-4-08. Prior to that the parties were involved 
in section 133 Cr. PC proceedings in respect of the suit land. From 
perusal of the rival pleadings and evidence on record I find that the 
dispute arose between the parties since 2007. In my opinion the suit 
is filed within time. Issue no. 2 is decided in the negative.

Decision on issue no. 3 & 4:

7. The suit land is an approach road which according to the plaintiff is 
on the south – north position of his land measuring 1 katha 5 lechas. 
The plaintiff has not mentioned the dag, patta no. of the suit land, he 
only stated that it is his approach road. The plaintiff in this case is 
Biswa  Ranjan  Bora  whereas  Ext.  1  shows  that  a  plot  of  land 
measuring 1 katha 5 lechas was purchased by Diganta Kr. Das and 
Biswa Ranjan Bora. In my opinion Diganta Das is a necessary party as 
because the plaintiff is now claiming to be the absolute owner of this 
1 katha 5 lechas of land to which he claims that there is an approach 
road, i.e., the suit land. Further Ext. 1 is a katcha deed, the plaintiff 
cannot acquire any right, title over the land on the strength of this 
deed. The revenue paying receipts {Ext. 3(i), (ii)} show that revenue is 
being  paid  in  the  name of  both  Diganta  Kr.  Das  and  Biswaranjan 
Borah. The sale deed mentions two roads (Madhab Kandali path and 
Kundil Upapath) on the northern and southern side of this 1 katha 5 
lechas of land. 

8.  The plaintiff as PW1 deposed that he purchased the land vide Ext. 1 
in 1990 and a gate was fixed on the approach road at the time of 
taking possession of the land which was blocked from outside by the 
defendants on 16-1-07. 

9. During his cross examination he denied that there are steps on the 
southern side to go to defendants’ land and that the defendants use 
the suit road. He however admitted that defendant no. 1  has been 
residing near his house prior to his purchase but denied that she was 
using the path prior to his purchase. Ext. 8 (order dtd 20-3-07 passed 
by SDM) itself shows that the disputed path is used by both plaintiff 
and other residents of the locality. The plaintiff has failed to prove 
that it is his private path. He claimed that the gate was installed at 
the time of taking possession of the land, i.e., in 1990, but evidence is 
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lacking in this respect. The municipal documents filed by him show 
that  holding  assessment  was  done  in  2007  and  the  documents 
relating to electricity connection etc.  show that the electricity was 
taken in the year 2008 only. The land revenue challan exhibited by 
him is  also of  the year  2009,  though it  mentions  payment  period 
covering from 1989-2008. But he claimed to have purchased only in 
1990.  So  he  has  not  led  any  evidence  to  prove  that  he  took 
possession in 1990 and put the gate instantly after taking possession.

10. PW2 Dhiraj  Barman deposed in  his  evidence on affidavit  that  the 
plaintiff is residing in his own house standing over the suit land and 
there is a gate on the approach road of the plaintiff’s land which is 
blocked  by  the  defendants  from  outside.  During  his  cross 
examination he stated that prior to the purchase of the land by the 
plaintiff there was no gate. The testimony of this witness shows that 
he is confused as to the identity of  the suit land. 

11. DW1 Nijara Deka deposed in her evidence on affidavit that she along 
with Smti Ujala Das, Moon Deka, Nripal Deka and Smti Ellora Deka 
inherited the 5 bighas of land left behind by their father Rajani Kanta 
Deka and are enjoying possession after mutual partition of the land. 
According to her, there are staircase/ steps on the southern side of 
the land connected to the suit path to go to her plot of land. She has 
deposed that the plaintiff taking advantage of her absence for long in 
2007-08 due to her illness and the death of her sister-in-law, erected 
a gate at the entrance of the gate thereby completely blocking her 
way to her plot. She alleges that the plaintiff is an encroacher and to 
suppress that fact he filed a case before the learned Addl. District 
Magistrate and the learned SDM passed the order for obstruction 
free passage. But the plaintiff taking undue advantage of his official 
influence did not let the order carried out. So she had to approach 
the  learned Deputy Commissioner who directed the Circle Officer to 
make  enquiry.  The  Circle  Officer  submitted  the  report  that  the 
plaintiff had in fact blocked the road by erecting a gate. She further 
deposed that the plaintiff has dug earth by the side of her boundary 
wall with the intention to damage the existing boundary wall.

12. During her cross examination she deposed that there are two roads 
leading  to  her  land  and  one  road  is  blocked  by  the  plaintiff.  She 
denied that she blocked the road leading to the plaintiff.

13. DW3 Ellora Deka supported the testimony of DW1. She testified that 
the plaintiff  has blocked the path which leads to the plot of DW1 
from  the  Madhab  Kandali  Path.  She  deposed  that  the  plaintiff 
removed  their  gate  and  put  his  gate  obstructing  the  path.  She 
however deposed that  there is  one public  path named after  their 
father Rajani Kanta Deka connecting their land to the main road. 

14. From the perusal of the aforesaid evidence it is seen that the plaintiff 
has failed to show that he has absolute right over the suit land. The 
documents filed by the plaintiff  do not establish his right over the 
suit  path.  Further  the  defendant  side  argued  that  as  per  the 
testimony of PW1 and Ext. 1 the plaintiff was only 14 years, i.e., a 
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minor at the time of purchasing schedule A land, so the transaction is 
invalid. In the evidence on affidavit PW1 declared that he is 37 years 
and in cross examination he testified that he is 34 years old. The sale 
deed was executed on 24-1-90. So even if we presume the plaintiff to 
be 35 years of age approximately at the time of deposing he must 
have been not more than 14 years of age at the time of purchase. If  
that be the case he was incapable of entering into contract at that 
time.  Moreover,  it  is  plaintiff’s  own admission  that  he  purchased 
possessory rights only, so he cannot claim right, title over the land 
purchased vide Ext. 1 that too in exclusion of the other purchaser. He 
could not prove his independent right over the suit path.

15. Further, it is seen that the plaintiff has not been able to prove the 
obstructions created by the defendants on the suit land. He stated 
that  the  defendants  blocked  the  gate  from  outside,  but  this 
allegation  is  not  proved.  On  the  other  hand  the  defendant  no.1 
alleged that it is the plaintiff who installed the gate illegally on the 
road blocking their ingress and egress.  Ext. 4 filed by the defendant 
no.  1  show  that  a  complaint  was  lodged  by  the  defendant  no.  1 
before the D.C., Kamrup on 16-4-08 alleging blockage of the road and 
illegal digging of land by the side of the boundary wall. Ext. 3 is the 
report of the Circle Officer in response to the letter dtd 16-4-08 of 
the D.C.,  Kamrup. The plaintiff  side raised objection to this exhibit 
stating that no original copy was produced. During cross examination 
PW 1 denied his knowledge if any report was submitted by the Circle 
Officer. However, PW1 in his evidence on affidavit has stated that the 
Officer –in-Charge on 16-4-08 came to the suit land and threatened 
to  remove the gate.  He testified during cross examination that he 
was present when the police went to implement the order of  the 
D.C., Kamrup ( M) to demolish the gate. Ext. 3 is the report of the 
Circle Officer dtd 6-2-09 which shows that the plaintiff has blocked 
the stair case leading to the defendant no. 1 by erecting a gate and 
has raised latrine, garage etc. over the suit path.  Thus it can safely be 
inferred  that  the  plaintiff  is  aware  of  the  complaint  filed  by  the 
defendant as well as the report of the Circle Officer. 

16. In view of the above discussions I find that the plaintiff has miserably 
failed to prove that the defendants have blocked the road, on the 
other hand it is proved that the plaintiff has put a gate and raised a 
wall obstructing the defendants in their ingress and egress from the 
suit path. Hence, I decide issue no. 3 in the negative and issue no. 4 
in the affirmative.

Decision on issue no. 5 &6

17.  Although the plaintiff has failed to prove his right, title over the suit 
path it is evident that the said path is used by him along with others 
including  the  defendants.  The  fact  that  the  defendants  have 
alternative road for ingress and egress does not disentitle them from 
using the suit path, more so when the plaintiff could not prove that it 
is his own private path. Both the parties have the right to use the suit 
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path without any obstruction from anyone. Issue no.  5 and 6 are 
decided accordingly. 

ORDER

18.  As the plaintiff has failed to prove his title over the suit path and the 
alleged obstruction by the defendants, I deem it fit to decree the suit 
partly on contest with the declaration that both the parties have the 
right to use the suit path without any obstruction from anyone. The 
suit path shall remain free for all and the parties to the suit shall keep 
the path obstruction free. Prepare decree accordingly. Given under 
my hand and seal of the court on 9-7-13.  
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ANNEXURES

PLAINTIFF SIDE

PW1.. BISWARANJAN BORAH
PW2..DHIRAJ BARMAN

DOCUMENTS

Ext. 1: sale deed
Ext. 2: trace map
Ext. 3: revenue paying challans
Ext. 4: GMC Assessment list of property
Ext. 5: GMC tax paying receipts
Ext. 6(i), (ii) : electricity connection charges paying receipt
Ext. 7: electricity bill
Ext. 8: order dtd 20-3-07 passed by the Addl. D.M
Ext. 9: order dtd 18-1-08 passed by D.C.

DEFENDANT SIDE

DW1..NIJARA DEKA
DW3..ELLORA DEKA 

DOCUMENTS

Ext. 1: copy of mutation certificate
Ext. 3, 4: copy of letter written to D.C. and C.O.
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