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HEADING OF JUDGMENT IN ORIGINAL SUIT

District- Kamrup

In the  Original Court of Munsiff No. 2

Present-  S. Handique, AJS

Thursday     the        4th     day  of  July’2013

Title Suit  No. 196/98

On the death of  Dharani Das his legal heirs

1. Smti Bharati Das

2. Sri Naren Das

3. Smti Dolly Das

4. Smti Manashi Das

(Plaintiffs)

-Vs-

1. The State of Assam

2. The Deputy Secy, Revenue Deptt.

3. Ramesh Ch. Das.

4. Deputy Commissioner, Kamrup

(Defendants)

This suit coming for final hearing   on …21-6-13………..  in presence 

of 

Mr. P.P Das………………………..

                                             Advocates of the plaintiff

Mr. P.C. Goswami………………………

                                             Advocates of the     defendant

And stood for consideration to this day the court delivered the 

following judgment.  
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JUDGMENT

                                                                                                             T.S.196/98
1. This  is  a  suit  for  declaration,  confirmation  of  possession  and 

permanent injunction. The suit was filed by one Dharani Das @ 
Baishya  against  the  state  of  Assam,  the  Deputy  Secretary, 
Revenue Department, Sri Ramesh Chandra Das and the Deputy 
Commissioner,  Kamrup.  During  pendency  of  the  suit  plaintiff 
Daharani Das expired and his four legal heirs were substituted in 
his place. The plaintiffs’ case in brief is as follows:

2. The father of late Dharani Das possessed the an area of 3 kathas 
of  land in dag No. 287 of  Village Sualkuchi  under mouza Pub- 
Bongsar which is described in schedule A of the plaint. The land 
originally belonged to Shri Shri Siddheswar Devalaya and father 
of late Dharani Das was a tenant of the Devalaya who obtained 
katcha khatian in respect of the land and thereafter he got pucca 
khatian No. 60. The land was originally in Dag No.207 of  Lakheraj 
patta  No.  1  and  subsequently  it  became  Nispi  Kheraj  patta. 
Subsequently ,the state govt. acquired the land under the Assam 
State Acquisition of  land belonging to Religious and Charitable 
Institutions  of  Public  Nature   Act,  1959 and it  was  declared a 
sarkari land. Then late Dharani Das applied for settlement of the 
land as per provisions of the above stated Act and in 1998 he 
came  to  know  that  khatian  No.60  has  been  corrected 
fraudulently behind his  back.  The defendant No.  3 Sri  Ramesh 
Chandra Das  filed  one petition under  section 145/146 CrPC in 
respect of schedule C land which forms a part  of schedule A land 
and during that proceeding late Dharani Das came to know that 
the defendant No. 2 has allotted 1 katha 10 lechas in dag No. 287 
to the defendant No.3 vide memo No. RSS – 445/90/18  dated 1-
2-91. According to the plaintiff the allotment of schedule C  land 
in the name of defendant No.3 is violative of the provisions of 
section 15 of the Assam State Acquisition of land belonging to 
Religious and Charitable Institutions of Public Nature Act as the 
land was in  occupation of  the plaintiffs  as raiyats.  It  is  further 
pleaded that the defendant has no right over the land which is 
under  of  possession  of  the  plaintiffs  since  the  days  of  their 
forefathers. Hence the plaintiffs prayed for declaration of right, 
title and interest  and confirmation of possession over schedule C 
land  by  declaring  allotment  order  dated  1/2/1991  passed  by 
defendant No.2 in favour of defendant No.3 as illegal and also for 
permanent injunction. 

3. The defendant No. 3 filed written statement denying the case of 
the  plaintiff.  He  took  the  usual  pleas  such  as  the  suit  is  not 
maintainable, the suit is barred by limitation, the suit is bad for 
misjoinder and non - joinder of necessary parties, the suit is not 
properly valued, there is no cause of action etc. It is contended 
that  the suit  land was under  full  possession of  the  defendant 
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prior  to  the acquisition of  land by the govt.  under  the Assam 
State Acquisition of  land belonging to Religious and Charitable 
Institutions of Public Nature Act and the land was subsequently 
allotted to him by the govt. considering his long possession. He 
denied that the plaintiff is in possession of the land. Hence, he 
prayed to dismiss the suit. 

4. The other defendants have not contested the suit. The following 
issues were framed by my learned predecessor :

Issues:

1. Whether the suit  is  properly valued and proper court   fee has 
been paid thereon ?

2. Whether  the  settlement  order  dated  1/2/1991,  No.  RSS-
445/90/18 is void and illegal ?

3. Whether the plaintiff has the right, title and interest over the suit 
land ?

4. Whether the plaintiff is in possession of the suit land ?
5. Whether the plaintiff is entitled to the reliefs prayed for ?

Decisions and Reasons there of:

5. The   plaintiff  side  examined  two  witnesses  and  exhibited  the 
following documents

Ext. 1 : Certified copy of khatian 
Ext. 2:  certified copy of chitha 
Ext. 3:  Revenue paying  receipt.
Ext.  4  (i)  to  (iv)  :   acknowledgement  card  of  money  order 
received by Doloi from original plaintiff’s father 
Ext.5 : Copy of certificate issued by the circle officer to the effect 
of settlement of schedule B land in favour of Dharani Das.

Ext. 6 (i) and (ii):  are copies of  depositions made by Sri Chandra 
Das and Ramesh Chandra Das in section 145 Cr.P.C. proceeding.

Ext. 7 : copy of notice u/s 80 CPC

The defendant No. 3 examined himself as DW 1. The defendant 
exhibited the following documents :

Ext. A:  Letter no. RSS - 445/90/18 dtd 1-2-91
Ext. B: Premium paying receipt
Ext. C: Annual patta
Ext. C( 1)- (2) revenue paying receipt
Ext. D: Jamabandi copy
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Decision on issue No. 1.

6. This  is  a  suit  for  declaration  with  consequential  relief  of 
confirmation of  possession  and  permanent  injunction.  As  such 
payment of court fee would be governed by section 7(iv) ( c ) of 
the Court Fees Act., 1870. 

7. The hon’ble Gauhati High Court in  Batuk Ch. Patowary and ors. 
V. Kirti Ram Das and ors, AIR 1972 Gau 69  has held that  the 
computation of court fee in suits falling under section 7 ( iv) ( c) 
of  the  Court  Fees  Act  depends  upon the   valuation   that  the 
plaintiff makes in respect of his claim. Once the plaintiff exercises 
this option and values his claim for the purpose of court fees, 
that determines the value for jurisdiction.

8. Again  the  Gauhati  High  Court  in  the   case  of  Ayekpam 
Biramangol Singh V. SBI and ors,  AIR 1979 Gau 27( 1) has held 
that u/s 7 ( iv) ( c) of the Court Fees Act the plaintiff has a liberty 
to value his suit at an amount at which he values his relief sought. 
The  section  has  not  said  that  he  shall  value  the  suit  at  a 
reasonable amount  but shall not be valued at an arbitrarily low 
value. 

9. The   present suit was filed in the year 1998. The plaintiff  has 
valued the suit at Rs. 20,000/- for the purpose of jurisdiction and 
for  declaration  fixed  court  fee  of  Rs.  22/-  is  paid  and  he  has 
valued the injunction separately at Rs. 100/- and paid Rs. 11/- on 
it. As such the valuation put by the plaintiff  here  in this case 
does not seem to be arbitrary. However he ought to have paid 
advalorem court fee on the valuation put by him. Hence this issue 
is decided accordingly. 

Decision on Issue No. 2 & 4

10. These  two  issues  are  taken  up  together  for  convenience  of 
discussion. The plaintiffs  have claimed to be in possession of the 
suit land since the days of their grandfather Dhatu Ram Das. PW. 
1 Naren Das is the son of original plaintiff late Dharani Das. He 
deposed that his grandfather was in possession of 3 kathas land 
in dag No. 247  of Nispikheraj  patta No. 1 in village Sualkuchi 
under mouza Pub-Bongsar, Kamrup, as a tenant of the Shri Shri 
Siddheswar Devalaya. According to him, the land was originally 
cultivable  but  subsequently  it  was  developed  and  used  for 
residential purpose whereupon his grandfather and father and at 
present  the  plaintiffs  are  residing  by  constructing  residential 
houses and planting trees etc. He deposed that late Dhatu Ram 
Das obtained khatian No. 60 in the year 1941 and was paying 
revenue for the land to the Devalaya. Subsequently the land was 
acquired by the govt. and made a sarkari land under dag No. 287. 
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He deposed that the defendant No. 3 in the year 1990 filed a 
petition  under  section  145/146  Cr.  PC  for  declaration  of 
possession over 1 katha 10 lechas of land out of the schedule A 
land and during this proceeding they came to know that the land 
has been allotted to defendant no. 3 by the govt. According to 
him, the defendant No.3 was never put in position by the govt. in 
the schedule C land. 

11. During his cross examination he expressed his ignorance as to the 
result of the proceeding under section 145/146 CrPC. From Ext. 6 
(i) and (ii) it transpires that prior to the dispute Ramesh Chandra 
Das (Defendant No. 3) was possessing 1 katha 10 lechas of land. 
Ext.  6  (i)  is  the  deposition  of  witness  Chandra  Das  in  the 
proceeding  u/s  145  Cr.  PC  wherein  this  witness  deposed  that 
there was a tin chali house of defendant no. 3 in the disputed 
land and that defendant no. 3 used to stay in the disputed land 
before the dispute. 

12. Pw1 further  testified that there was three kathas of land and 
there should be 1 katha 10 lechas in their side if 1 katha 10 lechas 
is on the side of Ramesh Das. 

13. PW.2 Nripen Das supported the plaintiff’s case in his evidence on 
affidavit. During his cross examination he expressed his ignorance 
if  defendant No.  3 was paying revenue but he testified that  1 
katha  10  lechas  of  land  has  been  settled  with  the  defendant. 
According  to  him  after  the  acquisition  of  the  land  by  the 
government,  1 ½ katha land was settled with Dharani Das and 1 
½ katha land has been settled with the defendant no. 3. 

14. DW.1 Ramesh Chandra Das deposed in his evidence on affidavit 
that land measuring 1 katha 10 lechas in dag No. 287 in village 
Sualkuchi  covered  by  N.P.  patta  No.  1101 was  in  his  peaceful 
possession prior to acquisition of the land by the govt. and it was 
subsequently allotted to him vide Ext. A.  He stated further that 
his  father  was  a  tenant  of  Shri  Shri  Siddheswar  Devalaya. 
According to him,  patta  has been issued in his  name and his 
name has been corrected in the revenue records. He exhibited 
the premium  paying receipt, annual patta in his name, revenue 
receipts and jamabandi copy to prove that he is in possession of 
the suit land. During his cross examination he denied that he is 
not in possession of the land. 

15. The  plaintiffs  have  prayed  for  a  decree  declaring  that  the 
allotment  of  land  in  the  name of  defendant  No.  3  vide  order 
dated 1/2/1991 bearing  No.  RSS-445/90/18 is  void  and illegal. 
According to the plaintiffs, late Dharani Das came to know about 
this  allotment  order  only  on 18/6/1996 during the proceeding 
under section 145/146 CrPC filed by defendant no. 3. According 
to the plaintiffs, the land ought to have been settled with Dharani 
Das  as  his  father  was  a  raiyat  under  the  Shri  Shri  Siddheswar 
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Devalaya prior to acquisition of the land by the govt. under the 
Assam  State  Acquisition  of  land  belonging  to  Religious  and 
Charitable Institutions of Public Nature Act, 1959. 

16. PW1 exhibited Ext. 1 which  is   khatian No.60  in the name of 
Dhatu Ram Baishya in respect of 3 kathas  under dag No. 207/204 
in  Lakheraj  patta  and  it  shows  that  the  land  was  later  on 
converted to sarkari  land under dag No.287 and the area was 
corrected  as 2 katha 5 lechas. Ext. 2 is the chitha of 1941-1942 
showing  Dhatu Ram Baishya as the raiyat in respect of land in 
dag  No.166/38  in  Lekheraj  patta  No.  11.  Ext.  3,  is  a  khazana 
paying receipt by Dhatu Ram Baishya to the Shri Shri Siddheswar 
Devalaya for 3 kathas of land. Ext. 4 (i) to (iv) are some A/D card 
against money order. But there is discrepancy in the surname of 
Dhatu Ram.  In Ext.3 the surname is written as Baishya.  In Ext. 
4(i), (iii) and (iv) the surname is shown as Bharali. Further, in Ext. 
4 (i) ,Ext. 4 (iii) , Ext. 4(iv) area of land is mentioned as 4 kathas 1 
lechas. There is nothing on record to infer that Dhaturam used 
the surname “Bharali” also.

17. Ext. 5 is the certificate given by the circle officer in the name of 
Dharani Das wherein  1 katha 15 lechas of land in dag No. 287 is 
shown as the allotted land in 1996. The plaintiffs claim that this 
land is the schedule B land. But as per the plaint schedule B land 
is  measuring  1  katha  10  lechas.   The  plaintiffs  pleaded  that 
schedule  A   land had  been under  their  continuous possession 
since the days of their grandfather. It is stated that late Dharani 
Das prayed before the authorities to settle the land in his name 
but surprisingly the authorities settled only schedule B land  out 
of schedule A land  with him by reducing the area without any 
prior notice and the khatian was also corrected fraudulently. Ext. 
1 shows that after acquisition of the land the area of the land was 
corrected from 3 katha to 2 katha 5 lechas.

18. Further Ext. 2 is only a chitha copy and it cannot be relied upon as 
an authentic proof  of possession. In fact Ext. 2 does not mention 
any  area  of  land.  Even  though  the  plaintiffs  pleaded  that  the 
khatian  no.  60  was  corrected  illegally,  same  is  not  proved  by 
adducing any cogent evidence. The plaintiffs could not prove that 
late Dharani Das was tenant under the Devalaya in respect of the 
suit land. If the  khatian is corrected and the name of late Dharani 
Das does not find any mention as a tenant then the whole claim 
of the plaintiffs come to a naught. Moreover, there is discrepancy 
in the area of land mentioned in plaintiff’s exhibits. The plaintiffs 
could not prove their actual possession over schedule C land. 

19. Section 15 of the Assam State Acquisition of Land belonging to 
Religious and Charitable Institutions of Public Nature Act, 1959 
provides:
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 Subject to the limitation prescribed under section 4 of the Assam  
Fixation  of  Ceiling  on  Land Holding  Act,  1956,  where  the  land  
acquired under this Act is in occupation of a Raiyat on the date of  
notification under section 3, it shall be settled with him with the  
following status:

( a) if he has acquired the status of an occupancy tenant under the  
Assam ( Temporarily Settled Areas) Tenancy Act, 1971, then the  
land in his holding shall be settled with him with the status of a  
land-holder  as  defined  in  the  Assam   Land  and  Revenue  
Regulation, 1886, and he shall upon such settlement be absolved  
from  the  obligation  if  any  of  rendering  services  or  making  
payment of ‘bhog’ to the institution concerned in respect of his  
holding and if  he has not  acquired the status of  an occupancy  
tenants, then the land shall be settled with him with the status of  
a settlement holder ( other than the landholder) as defined in the  
Assam  Land and Revenue Regulation, 1886:

Provided however, the notwithstanding anything contained in the  
Assam  Land and Revenue Regulation, 1886 the right of transfer of  
such holding shall extend only to persons belonging to the same  
religion  as  the  institution  in  which  the  ownership  of  the  land  
vested before the date of notification under section 3 of the Act.

20. The  above  provision  makes  it  amply  clear  that  the  person 
claiming right of settlement under this provision shall be in actual 
occupation of the land on the date of notification of acquisition. 
The Hon’ble Gauhati High Court has held in the case of Rajendra 
Nath Sarma and ors V. Jogeswar Talukdar and ors, 1977 ALR 136 
(DB) that a direction is given to the government in section 15 of 
the Act to the effect that if the land so acquired is in occupation 
of a raiyat it shall be settled with him means that the land must 
be in actual occupation of the Raiyat or tenant with whom only 
settlement shall be made, if such person is available. 

21. In the present case the plaintiffs have failed to prove that late 
Dharani Das was is actual occupation of the land at the relevant 
time or  that he was a tenant/ raiyat.  The khatian in the name of 
Dhaturam  Baishya is shown to be corrected in 1944 so it is quite 
surprising how the original plaintiffs came to know about it only 
in 1998. It has come to the notice of this court that late Dharani 
Das was the maternal uncle of defendant no. 3. The defendant 
no. 3 deposed that his father was the khatian holder in respect of 
the land but this part of evidence is beyond pleadings. But the 
fact of the matter is that the authorities allotted the suit land to 
defendant no. 3 vide Ext. A and he got annual patta and his name 
has been entered in the jamabandi. The fact that he got annual 
patta and jamabandi was corrected during pendency of the suit 
does not effect the merits of this case. As the land was already 
allotted to him, the correction of records even if it is done during 
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pendency of the suit cannot be held to be improper and the court 
can very well rely on these documents.

22. The plaintiffs have challenged Ext. A on the ground that the suit 
land has been under their possession and it has to be settled with 
them only. As discussed above the plaintiffs could not prove their 
possession and right of settlement over the suit land. The govt. 
order allotting the suit land to the defendant no. 3 was passed in 
1991 and after that he has obtained patta and his name has been 
corrected in revenue records. Thus the govt. letter whereby the 
defendant no. 3 first got allotment and then obtained patta etc., 
cannot  be held a nullity.   Illustration (e) to Sec. 114   of the 
Indian Evidence Act, 1872 provides that the court may presume 
that judicial and official acts have been regularly performed. In 
the present case the govt. allotted a plot of land to the defendant 
no. 3 and later on he got annual patta in respect of this land and 
revenue record was corrected. If we weigh this presumption u/s 
114 of the Act  in view of the evidence on record, I can take no 
stand other than to presume that the allotment was done as per 
procedure. Further,  the plaintiffs’  case is  that late Dharani Das 
prayed to settle the land in his name but the authorities settled 
only 1 katha 10  lechas in his name. Thus it is well presumed that 
the  authorities  took  account  of  his  actual  possession  over 
schedule B land and settled it with him.

23. Allotment or settlement of land in the name of any person is the 
prerogative  of  the  govt.  although  u/s  15,  16  of  the  above 
mentioned Act the govt. has the right of preferential settlement 
of the land in the name of certain categories of persons.  The 
plaintiff side argued that Ext. A specifically mentioned that the 
land will revert back to the government automatically if it is not 
used for homestead purpose within three years. Again there is no 
proof of the land reverting back to the govt. as the govt. itself 
issued  the  patta  to  the defendant  no.  3  in  2000.  It  is  for  the 
plaintiff to prove that the land has gone back to the government 
as because the defendant has made his point clear by  placing  on 
record the proof of issuance of patta in his name and correction 
of revenue records. 

24. Thus considering all  the above I hold that the impugned letter 
issued by the Govt. is not illegal. 

                 Issue no. 2 and 4 are  decided in the negative.

Decision on issue no. 3 & 5:

25. The  plaintiffs  claimed  their  right  basing  on  the  provision  of 
section 15 of the Assam State Acquisition of Land belonging to 
Religious and Charitable Institutions of Public Nature Act, 1959. 
As the schedule C land is not settled with them by the govt., they 
cannot derive any right, title and interest over that land. Rather 
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the land was allotted to the defendant no. 3 way back in 1991. In 
view of the above discussions I hold that the plaintiffs have failed 
to prove their right, title and interest over the suit land.  Hence 
they are not entitled to any reliefs.

ORDER

26. The suit is dismissed on contest. Prepare decree after payment of 
advalorem court fees by the plaintiff.  Given under my hand and 
seal of the court on 4-7-13. 
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ANNEXURES

PLAINTIFF SIDE

PW1..NAREN DAS
PW2.. NRIPEN DAS

DOCUMENTS

Ext. 1 : Certified copy of khatian 
Ext. 2:  certified copy of chitha 
Ext. 3:  Revenue paying  receipt.
Ext.  4  (i)  to  (iv)  :   acknowledgement  card  of  money  order 
received by Doloi from plaintiff’s grandfather 
Ext.5 : Copy of certificate issued by the circle officer to the 
effect of settlement of schedule B land in favour of plaintiff’s 
father.

Ext.  6  (i)  and  (ii):   are  copies  of   depositions  made  by  Sri 
Chandra Das and Ramesh Chandra Das in section 145 Cr.P.C. 
proceeding.

Ext. 7 : copy of notice u/s 80 CPC

DEFENDANT SIDE

DW1.. RAMESH CH. DAS

DOCUMENTS

Ext. A:  Letter no. RSS 445/90/18 dtd 1-2-91
Ext. B: Premium paying receipt
Ext. C: Annual patta
Ext. C( 1)- (2) revenue paying receipt
Ext. D: Jamabandi copy

`
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