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    Assam Schedule VII, Form No. 132                                      

                                               HIGH COURT FORM No. (J) 2

     HEADING OF JUDGMENT IN ORIGINAL SUIT. 
IN THE COURT OF MUNSIFF NO 4. AT GUWAHATI. 

                           DISTRICT- KAMRUP      

  Title Suit Case No. 565/2009

 Present:                                                                         Nabajit Bhatta. AJS.  
                                                                                                MA. LL.B.
                                                                                   Munsiff  No 4, Kamrup

                                                                                               Guwahati.
11th day of July, 2013  

Sri Nagen Chandra Das and ors.                                        .................... Plaintiffs.

-VS-

Sri Subal Bora.                                            ................. Defendant.

The suit is coming for final  hearing  on  11.06.2013   in the presence of:

Mr. M. P. Sarma.                                             :Advocate for plaintiffs. 

Mr. B. Das .                                                                  : Advocate for Defendant.

               and having stood for consideration to this day, the court delivered the 
following Judgment.
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JUDGMENT

( A suit for declaration of right, title, interest and recovery of  khas possession 
and permanent injunction.)

1. Plaintiff”s case  :     The plaintiff are the permanent resident of Lankeswar, 
Guwahati and are the joint owner of  the plot of land measuring 2 bigha, 1 katha, 
5 lechas covered by the dag no. 40, Special Myadi Patta No. 38 of village –
Paschim Jalukbari,  Mouza-  Jalukbari,  as  described in  the ‘Schedule A’.  The 
plaintiff no. 2, 3 and 4 are the son of the plaintiff no. 1.

2. That the plaintiff no.1 was the occupancy tenant in respect of the afore said 
land mesuring 2 bigha,  1  katha,  5  lechas   and recorded Rayot under  Rayoti 
Khatian No. 35 under the pattadar  Sailendra Nath Phukan. The plaintiff no 1 
has been in possession over the land under pattadar till 20-08-2002 by way of 
cultivation over the land  paying rents for the land to the pattadar. The name of 
the rayot recorded in the Citha also.

3. That the plaintiff stated that the pattadar Sailendra Nat Phukan died long back 
and after his death the afore said land was inherited by  his son Pranabendra 
Nath Phukan as a legal heir. That on 20-08-2002 Pranabendra Nath Phukan  had 
sold out the Schedule A land to the plaintiff / his rayot vide registered sale deed 
no. 5523 dated 20-08-2002 and delivered the right, title and possession to the 
plaintiff. And from that they the plaintiff has been possessing the land  paying 
the land revenue.

4.  That  the plaintiff  had obtained the mutation  of  their  name and patta  also 
issued in the name of the plaintiffs in respect of the ‘Schedule- A land’ with new 
dag  no.  106  Special  Myadi  Patta  No.  173,  Sahar  Pachim  Ulubari,  Mouza- 
Jalukbari.

5.  The  plaintiffs  contended  that  during  the  month  of  October,  2002  and 
November 2002 when the plaintiffs remain out of station and could not cultivate 
the defendant taking the advantage of absence of the plaintiff encroached upon 
the Schedule – B land measuring about 1 katha 10 lechas wich is a part of land 
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of the Schedule –A land by raising hut and boundary fencing there on some time 
in the month  of October 2002, there after the defendant renovated his house to 
an Assam Type house and get electric connection in this house.

6.  That the plaintiffs there after several time asked the defendant to vacate or 
purchase  the  Schedule  –B  land  but  the  defendant  refused  to  do  so.  So  the 
plaintiffs have filed the suit against the defendant for declaration of right, title, 
interest  over  the  Schedule  –B  land  and  recovery  of  khas  possession  and 
permanent injunction.

7. The defendant appeared and contested the suit by filing the written statement. 
The defendant categorically  denies the  claims of the plaintiff and pleaded that 
he has been in continuous possession of the Schedule –B land since 1981 with 
the  knowledge  and  acquiesce  of  the  true  owner  adversely   and  peacefully 
without interruption. The defendant has constructed residential house over the 
Schedule -B land duly connected with the electricity. The defendant stated that 
the plaintiffs have no right title interest over the Schedule B land. 

Hence, he prays for dismissal of the suit.

8.  Upon  the  pleading  of  the  parties  the  following  issues  are  framed  by  my 
predecessor in office.

1. Whether the suit is maintainable?

2. Whether the suit is barred by the law of limitation?

3. Whether there is a cause of action for the suit ?

4. Whether the suit is bad for non-joinder of necessary parties?

5. Whether the defendant is in  adverse possession ?

5. To what other reliefs the parties are  entitled to? 

9. In the instant suit the plaintiff has examined two witnesses including himself 
as witness and the defendant examined himself as witness.

10. I have heard argument advanced by the learned counsel for the both parties. 
The  learned  counsel  for  the   plaintiffs  has  contended  that  the  plaintiff  had 
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obtained the mutation of their name and patta also issued in the name of the 
plaintiffs in respect of the ‘Schedule-A land  by virtue of the registered sale deed 
5523 dated 20-08-2002.

11. The learned counsel for the defendant  on the contrary, has contended that 
the defendant has been in continuous possession of the Schedule –B land since 
1981  with  the  knowledge  and  acquiesce  of  the  true  owner  adversely   and 
peacefully without interruption. Hence the suit is liable to be dismissed.

        DISCUSSION, DECISION, AND REASONS THEREOF:

 Now let me discuss the materials on record and try to arrive at a definite finding 
as regards the issues in this suit.

ISSUE NO.1 Whether the suit is maintainable ?  

12.  Regarding the maintainability of  the instant  suit  the defendant  have not 
advanced any argument to support their stand. Moreover, there is nothing stated 
in the pleadings of the defendant as to why the suit is not maintainable. Hence I 
do not  deem it  fit  to hold the suit  as  non maintainable.  Hence,  this  issue is 
decided in negative. 

 DECISION : The instant suit is maintainable.

13.   ISSUE NO 2 : Whether the suit is barred by limitation?

             In this instant suit the plaintiff has claimed his right, title, interest over  
the  Schedule  –B  land  and  recovery  of  khas  possession  of  the  same  and 
permanent injunction.

14. Regarding the issue of the instant suit the defendant has not  advanced any 
argument  to  support  their  stand.  Moreover,  there  is  nothing  stated  in  the 
pleadings of the defendant  as to why the suit is barred by limitation .On perusal 
of the plaint cause of action was arose in the month of October, 2002, 1st week 
of the month of December, 2002 when the defendants encroached the Schedule 
–B land and on 20-07-09 and on the subsequent dates that the defendant refused 
to vacate the same. And the suit was filed on 22-12-2009.

 Hence I deem it fit to hold that the suit is not barred by limitation. 
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DECISION: Accordingly issue no 2 is decided in favour of the plaintiff.

ISSUE NO. 3: Whether there is a cause of action for the suit?

15. On perusal of the pleading  it reveals that  the plaintiff contended that during 
the month of October, 2002 and November 2002 when the plaintiffs remain out 
of station and could not cultivate the defendant taking the advantage of absence 
of the plaintiff encroached upon the Schedule – B land measuring about 1 katha 
10 lechas which is a part of land of the Schedule –A land by raising hut and 
boundary fencing there on some time in the month  of October 2002, there after 
the defendant  renovated his  house to an Assam Type house and get  electric 
connection in this house.

16.  On  other  hand  the  defendant  pleaded  that  he  has  been  in  continuous 
possession  of  the  Schedule  –B  land  since  1981  with  the  knowledge  and 
acquiesce of the true owner adversely  and peacefully without interruption. The 
defendant  has  constructed  residential  house  over  the  Schedule  B  land  duly 
connected with the electricity. 

Hence, there is cause of action of the suit.

 DECISION: The issue is affirmative and in favour of the plaintiff.   

Issue No.4: Whether the suit is bad for non- joinder of necessary parties ?

17. Regarding the issue of the instant suit the defendant has advanced argument 
to support their stand.  In the pleading the defendant stated that the suit is bad 
for non- joinder of necessary parties. He plaintiff has relied upon the decision – 
AIR 1970 PATNA 1 (V 57 C I). The defendant has relied upon the decision: 
(1997) 1 GLR 262. The defendant in W.S stated that Sailendra Nath Phukan was 
not  the  sole  pattadar  of  the  Schedule  –A land,  as  there  are  altogether  three 
pattadars and Schedule B land belonged to them jointly. But the defendant could 
not adduce any evidence to prove this.  Hence I do not deem it fit to hold the suit 
is not bad for the non-joinder of necessary party. Hence, this issue is decided in 
negative. 

 DECISION : This issue is decided in favour of the plaintiff. 
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ISSUE No.5.  Whether the defendant is in adverse possession in the Schedule B 
land ?

18. The plaintiff as PW-1 has contended that during the month of October, 2002 
and November  2002 when the plaintiffs  remain out  of  station and could not 
cultivate  the  defendant  taking  the  advantage  of  absence  of  the  plaintiff 
encroached upon the  Schedule  – B land measuring  about  1  katha  10 lechas 
which is a part of land of the Schedule –A land by raising hut and boundary 
fencing  there  on some  time  in  the  month   of  October  2002,  there  after  the 
defendant  renovated  his  house  to  an  Assam  Type  house  and  get  electric 
connection  in  this  house.  The  plaintiff  there  after  several  time  asked  the 
defendant to vacate or purchase the Schedule –B land but the defendant refused 
to do so.

19.  On  other  hand  the  defendant  pleaded  that  he  has  been  in  continuous 
possession  of  the  Schedule  –B  land  since  1981  with  the  knowledge  and 
acquiesce of the true owner adversely  and peacefully without interruption. The 
defendant  has  constructed  residential  house  over  the  Schedule  B  land  duly 
connected with the electricity. The defendant as DW-1 has exhibited only the 
two  documents  Ext-  A:  the  Meter  card  of  the  consumer  dated  11-07-1990 
electricity connection. Ext-B: is the Ration Card 6/320 in the year 1992. The 
DW-1 stated that  the nature of  his  possession over  the Schedule B land  is 
adverse and his possession was known to the original owner as well as legal 
claimant and his possession continued since 31 years against the true owner.

The defendant has relied upon of the decision:1. (2010) 4 SCC 491. 

The plaintiff has relied upon the decisions:

i) AIR 1971 PATNA 249(V 58 C 53)

ii) AIR 1973 CALCUTTA 128 (V 60 29)

iii) AIR  1973 GUWAHATI 80 (V 60 C 25)

20.  In cross examination the DW-1 admitted that there was no mention of the 
dag and patta no. in the Ration Card issued for him. In Ext-A there was mention 
the name of the village as Kachari Gaon. 

21.  The plaintiffs  stated  that  the plaintiff  no.1 was the occupancy tenant in 
respect  of  the  Schedule  -A land measuring  2  bigha,  1  katha,  5  lechas   and 
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recorded Rayot under Rayoti Khatian No. 35 under the pattadar  Sailendra Nath 
Phukan  and he  has been in possession over the Schedule A  land under pattadar 
till 20-08-2002 by way of cultivation over the land  paying rents for the land to 
the  pattadar.  The  name  of  the  rayot  recorded  in  the  Citha  also.  The  PW-1 
exhibited the following documents.

EXT-1 : Copy of order dated 21-01-1982.

EXT-2 : Chitha of the land.

EXT-3: Sale deed no. 5523 dated 20-08-2002.

EXT-4 :  Mutation certificate dated 30-09-2002.

EXT-5: The Patta issued in favour of the plaintiffs.

23. “Adverse possession” means hostile possession, that is a possession which is 
expressly  is  denial  of  title  of  the  true  owner.  It  is  a  matter  of  fundamental 
principle of law that where possession can be referred to a lawful title, it will not 
considered to be adverse. In this present suit it is admitted fact that the defendant 
has  been  possessing  the  Schedule-  B  land,  but  it  does  not  amount  adverse 
possession. 

24. To prove the title the possessor has to  declare  hostility  as against the true 
owner  openly  and  to  the  knowledge  of  him,  and  possession  has  continued 
uninterruptedly , legitimately then acquired  title by adverse possession.

 25.  But  in  this  suit  the  defendant  has  failed  to  proved  that  he  has  been 
possessing the title with declaring  hostility as against the  plaintiff openly and to 
the knowledge of  him,  and possession  has  continued uninterruptedly  for  the 
specified period of 12 years. Again the defendant pleaded that his possession 
over  the  Schedule  –B land become adverse  against  the  true  owner/  original 
pattadar since 1981 but not against the plaintiff.   On other has from perusal of 
the Ext-2 the Chitha of the land it reveals that the name of plaintiff no 1was 
mutated in Chitha on 17-03-1982. The plaintiff no 1 has been in possession over 
the  land under  pattadar  till  20-08-2002  by  way  of  cultivation  over  the  land 
paying rents for the land to the pattadar. Though the defendant in the evidence 
pleaded adverse possession, however cross-examination the defendant admitted 
that  he  is  a  permissive  occupier  over  the  suit  land  and  such  facts  are 
contradictory each other and as such the evidence of the defendant is not trust 
worthy.
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26. The defendant has failed to substantiate his plea of adverse possession. The 
defendant has to prove that he has been possessed the Schedule B land declaring 
hostility  against  the  true  owner  openly  and  to  the  knowledge  of  him,  and 
possession has continued uninterruptedly , legitimately then acquired  title by 
adverse possession.

27. But the plea of the defendant that he has been possessing the land since the 
year 1981 and after possessing the suit land for a period of 12 years, he became 
the owner of the suit land by way of adverse possession, is not sustainable. 

              He could not show that he has been possessing the land since the year 
1981till 2009. Though he stated that he been possessing the land since the year 
1981till 2009 he could not produced any witness or documentary proved.  

DECICION: The issue is decided against the defendant.

ISSUE NO. 5:  To what other reliefs the parties are  entitled to? 

28. The PW-1 stated that the plaintiff no.1 was the occupancy tenant in respect 
of the Schedule A land land mesuring 2 bigha, 1 katha, 5 lechas  and recorded 
Rayot under Rayoti Khatian No. 35 under the pattadar  Sailendra Nath Phukan. 
The plaintiff no 1 has been in possession over the land under pattadar till 20-08-
2002 by  way  of  cultivation  over  the  land   paying rents  for  the  land  to  the 
pattadar. The name of the rayot recorded in the Citha also.

29. The  pattadar Sailendra Nat Phukan died long back and after his death the 
afore said land was inherited by  his son Pranabendra Nath Phukan as a legal 
heir. That on 20-08-2002 Pranabendra Nath Phukan  had sold out the Schedule 
A land to the plaintiff / his rayot vide registered sale deed no. 5523 dated 20-08-
2002 and delivered the right, title and possession to the plaintiff. And from that 
they the plaintiff has been possessing the land  paying the land revenue.

 30. The PW-1 also stated that plaintiff had obtained the mutation of their name 
and patta also issued in the name of the plaintiffs in respect of the ‘Schedule 
Land A’  with new dag no. 106 Special Myadi Patta No. 173, Sahar Pachim 
Ulubari,  Mouza- Jalukbari.  The plantiff  as PW-1 has exhibited the following 
documents to proved his title over the Schedule A land.

EXT-3: Sale deed no. 5523 dated 20-08-2002

EXT-4 :  Mutation certificate dated 30-09-2002.
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EXT-5: The Patta issued in favour of the plaintiffs.  

 31. The defendant has not produced any document of his title. He has not filed 
counter  claim in this  suit.  Mere  filing  the electricity  connection paper and 
ration card do not proved the possession of the defendant over the Schedule B 
land since 1981 in as such as those documents do not indicate that the said land 
is in possession of the defendant. On other hand the possession of the plaintiff 
till  2002  is  confirmed  by  the  documents  like  patta  and  mutation  and  the 
defendant’s plea of adverse possession over the schedule –B land is not evident 
in law and the facts pleaded by the defendant is not trust worthy.

32.  In the view of aforesaid discussion the preponderance of probability goes 
towards  the  plaintiff’s  side.  The plaintiff  no.  1   in  his  examination  of  chief 
exhibited and proved  the sale deed 5523 dated 20-08-2002, whereby he has 
purchased  2  bighas  1  kathas  1  Lechas  of  the  Schedule  –A  land   from the 
pattadar,  Pranabendra  Nath  Phukan,  the  same  cannot  be  rebutted  by  the 
defendant. 

                Therefore it is held that the plaintiffs  have the right title and interest  
over the suit land.

33.  That as per finding of the crux issue No.4 these issues are decided in favour 
of the plaintiffs holding that the plaintiffs are entitled to the curtained reliefs-

As per finding of all the issues, the suit is decreed with the following reliefs:-

1. The suit is decreed declaring that the plaintiffs have  the right, title and 
interest over the Schedule B land.

2. A decree for recovery of khas possession of the Schedule B.

3. Cost of the suit.

            ORDER. 

     The suit is decreed on contest with cost.

               The suit is decreed declaring that the plaintiffs have the right, title and  
interest  to  the  Schedule  –B   land.  The  plaintiffs  are  entitled  to  get   khas 
possession  of the Schedule –B land by evicting the defendant .

 Prepare the  decree accordingly. 
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               Given under my hand and seal of this court on the 11 th  day of July, 
2013.

                                                                                                                  Nabajit  Bhatta

                                                                                                            Munsiff NO 4,  
Kamrup

                                                                                                          Guwa
hati.

  APPENDIX.

Exhibit Of the Plaintiffs.

EXT-1 : Copy of order dated 21-01-1982.

EXT-2 : Chitha of the land.

EXT-3: Sale deed no. 5523 dated 20-08-2002
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EXT-4 :  Mutation certificate dated 30-09-2002.

EXT-5: The Patta issued in favour of the plaintiffs. 

Exhibits of the defendants:

Ext- A the Meter card of the consumer dated 11-07-1990 electricity 
connection.

 Ext-B is the Ration Card 6/320 in the year 1992. 

WITNESSES

Plaintiff witness

PW  1: Sri. Nagen Das.

PW-2 : Sri Madan Rajbongsi.

Defendant witnesses

DW 1: Sri Subal Bora.

                                                                              

                                                                                                  MUNSIFF NO 4

                                                                                                      KAMRUP,GUWAHATI 
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