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District: KAMRUP

IN THE COURT OF CIVIL JUDGE NO. 3, KAMRUP, GUWAHATI

Present: Sri Jaspal Singh, A.J.S.,
Civil Judge No. 3,
Kamrup, Guwahati.

Monday, the 3rd day of June, 2013.

Misc. Appeal No. 14 of 2012

1. Smt. Bijuli Chakraborty
2. Shri Kamal Chakraborty
3. Shri Birendra Kishore Chakraborty ….. Appellants/Defendants

-Versus-
Smt. Bhubaneshwari Baishya        ........ 
Respondent/Plaintiff

This  appeal  coming  on  for  final  hearing  on  08.05.2013  and 
17.05.2013 in the presence of –

Mr. G. Saikia   …… Advocate/Pleader for Appellant
Mr. P. K. Kalita          ..... Advocate/Pleader for Respondent

And having stood for consideration to this day, the Court delivered 
the following Judgment:-

JUDGMENT

1. This Miscellaneous Appeal under Order XLIII Rule 1(r) of the 
Code of  Civil  Procedure is directed against  the final  order dated 
06.02.2012  passed  by  the  learned  Munsiff  No.  4,  Kamrup, 
Guwahati, in Misc. (J) Case No. 943/2011 in connection with Title 
Suit No. 405/2011.

2. Before I go into the grounds of appeal, let me have a look at 
the  relevant  facts  leading  to  the  preferring  of  this  appeal.  The 
respondent/plaintiff  instituted  a  suit  for  declaration  and 
injunction,  being  Title  Suit  No.  405/2011,  against  the 
appellants/defendants no.1-3,  Smt.  Malika Majumdar (defendant 
no. 4), Sri Kaustabh Mazumdar (defendant no. 5) and five proforma 
defendants.  Along  with  the  suit,  the  respondent/plaintiff  filed  a 
separate  petition  for  temporary  injunction  against  the 
appellants/defendants  no.1-3  which  was  registered  as  Misc.  (J) 
Case No. 943/2011.
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3. The case of the plaintiff/respondent is that her father Kalpa 
Narayan Mazumdar was the owner of a plot of land measuring 1B-
3K-10L, covered by Dag No. 130 of Patta No.78, situated at village 
Sahar Ulubari, and after his death the plaintiff along with the other 
legal heirs became the co-Pattadars in respect of the land, but one 
of  the sons of  late Kalpa Narayan Mazumdar,  namely Dwijendra 
Narayan Mazumdar,  applied for  partition as well  as for  separate 
Patta for his share of 2K-5L and the competent authority issued 
separate Patta,  being Patta  No.  848,  and accordingly  new Dags, 
being Dags No. 1351 and 1352,  were allotted to the said Patta. 
Since the issue of  separate Patta, Dwijendra Narayan Mazumdar 
ceased to be one of the Pattadars of the remaining land of original 
Patta i.e. Patta No. 78. The defendants no. 4 and 5, who are the 
legal  heirs of  Dwijendra Narayan Mazumdar,  have been residing 
over  their  plots  of  land by  constructing  dwelling  houses.  In the 
remaining area of Patta No. 78, there is a strip of land of about 6 
feet width on the southern edge of the land, and it is within Dag No. 
130 of Patta No. 78. It is about 50/60 feet in length starting from A. 
K. Azad Road on the west and leading to eastern side boundary 
wall. It is bounded on the north by the remaining land of Dag No. 
130 and lands of Dag No. 1351 and 1352. This strip of land is the 
subject-matter of the suit, and, therefore, I shall hereinafter refer it 
as ‘the suit path’. The suit path was used by the Pattadars of Patta 
No. 78 and 848 and also their tenants. The suit path is out and out 
a private passage and it is the land of Patta No. 78. Leaving the suit 
path (and some portion of land on the eastern side of the original 
Patta), the remaining land in the original Patta was handed over to 
the  builder  M/s  Meghmalla  Estate  and  Service  (P)  Ltd.  for 
construction of multi-storeyed buildings. 

4. The defendants no. 1, 2 and 3 have a plot of land outside and 
beyond the south-eastern boundary wall of the lands of Patta No. 
78 and 848. That land is covered by Patta No. 755 and Dag No. 
1255. The defendants no. 1 to 3 have their own path for ingress 
and egress to their land outside the eastern boundary of the lands 
of Patta No. 78 and 848. The suit path was never used by them 
prior to May, 2008. It is further contended by the plaintiff that the 
defendants no. 1-3 have demolished the concrete boundary wall on 
the south-eastern corner for the purpose of free access to their land 
and for  also using the  suit  path for  ingress and egress  of  their 
labourers to carry sand and other materials. On being questioned 
by the plaintiff in this connection, the defendant no. 3 told her that 
they had taken consent for doing so from the defendants no. 4 and 
5. The contention of the plaintiff is that the suit path is the land of 
Patta No. 78 and the property of the Pattadars of Patta No. 78. The 
legal  heirs of  Late Dwijendra Narayan Mazumdar i.e.  defendants 
no. 4 and 5 have no right and authority to allow the said private 
passage for use and enjoyment of the defendants no. 1, 2 and 3, 
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who  are  outsiders.  Hence,  the  injunction  prayer  inter  alia for 
restraining the defendants no. 1, 2 and 3 and their men, agents, 
etc. from entering upon or using the suit path.

5. In  their  written  statement,  besides  denying  that  they  had 
demolished  the  concrete  boundary  wall,  the  defendants  no.1-3 
have, raised the following objections:

(1) The suit is bad for non-joinder of necessary parties as because 
Sri  Debendra Narayan Mazumdar and other legal heirs of  Kalpa 
Narayan  Mazumdar  have  not  been  impleaded  in  the  suit.  This 
apart, the unauthorised persons using the suit path for ingress and 
egress since 01.08.2011 (as alleged by the plaintiff) have not been 
impleaded  as  parties.  Further,  in  the  injunction  case,  the 
defendants no. 4 and 5, who are necessary parties, have not been 
included  as  opposite  parties  although  prayer  for  permanent 
injunction against them is made in the title suit.

(2) The suit path has been used by the defendants and the legal 
heirs  of  Dwijendra  Narayan  Mazumdar  and  their  tenants  and 
others for the last 20 years at a stretch without any disturbance 
and interruption from any corner. Therefore, the defendants have 
got right of prescription in respect of the suit path.

(3)  After  partition  of  2K-5L  of  land  from  the  original  Patta  by 
Dwijendra Narayan Mazumdar, the remaining land measuring 1B-
1K-5L was handed over to the builder. The land measuring 2K-5L 
including  the  suit  path falls  in the  share  of  Dwijendra Narayan 
Mazumdar.

(4) The defendants no. 4 and 5 had entered into an agreement with 
the defendant no.  1 and 2 vide Deed No. 853 dated 23.02.2010 
thereby relinquishing their right in the suit path in their favour. 
The plaintiff has not challenged the said instrument of sale of the 
suit  path.  So,  the  defendants  no.  1,  2  and  3  and  their 
agents/people, etc. are all authorised persons insofar as the use of 
the suit path.

(5) The plaintiff has admitted the use of the suit path for ingress 
and egress by the Pattadars of  Patta  No. 78 and 848 and their 
families, their tenants and other people. So, she cannot restrain the 
defendants no. 1, 2 and 3 and their people by way of obtaining an 
injunction order.

6. Coming now to the grounds taken in the memo of appeal, it 
appears  that  the  appellant  has  taken  basically  the  following 
grounds:

First,  the  appellants  have  submitted  a  Deed  of  Agreement 
(registered) No. 853 dated 23.02.2010 executed by the defendants 
no. 4 and 5 which authorised the appellants to use the said suit 
path. The respondent has not challenged this instrument in the 
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main suit and this in itself signifies that there is no prima facie 
case for adjudication.

Secondly, the respondent/plaintiff has admitted the use of the suit 
path for  ingress  and egress  by  a  large  number  of  people  which 
includes the tenants, labourers, etc. of both the contesting parties 
including those of defendants no. 4 and 5. This admitted position 
has  totally  been  overlooked  by  the  learned  Court  below  while 
passing the impugned order dated 06.02.2012.

Lastly,  it  is  the  admitted  position  in  the  pleadings  of  the 
respondent/plaintiff  that the suit path has been used by a large 
number  of  people  which includes  the  tenants,  labourers,  etc.  of 
both the contesting parties including those of defendants no. 4 and 
5. Without making those large numbers of people as parties, the 
respondent/plaintiff cannot be said to have a prima facie case for 
granting temporary injunction.

7. Having gone through the facts leading to the preferring of this 
appeal and also the grounds taken by the appellant in the memo of 
appeal, let me state here the law with regard to the power and role 
of the appellate court in dealing with an order of injunction passed 
by a trial court. In a reported decision,  Radhabari Tea Company 
(P)  Ltd. v.  Mridul  Kumar Bhattacharjee and Others,  [2010] 2 
GLR 231,  it  was  observed  by  the  Hon’ble  Gauhati  High  Court, 
while  dealing  with  the  power  and role  of  the  appellate  court  in 
dealing  with  an  order  of  injunction  passed  by  a  trial  court,  as 
follows:

“...while the appellate Court will not, ordinarily, substitute its own discretion in place  
of  that  of  the  trial  Court,  yet  where  discretion  is  shown  to  have  been  exercised 
arbitrarily,  capriciously or by ignoring settled principles of law regulating grant or  
refusal of interlocutory injunction, the appellate Court is bound to interfere, for, non-
interference with such exercise of powers by the trial Court will, if allowed to remain 
good on record, cause serious miscarriage of justice. It is also important to bear in 
mind that the appellate Court may not be, normally, justified in interfering with the  
exercise of discretion under appeal solely on the ground that if it had considered the 
matter at the trial stage, it would have come to a contrary conclusion. While granting  
injunction, if discretion has been exercised by a trial Court reasonably and by adhering 
to all judicial norms and principles, the fact that the appellate Court would have taken 
a  different  view  may  not  justify  interference  with  the  trial  Court's  exercise  of 
jurisdiction. When, however, the trial Court is found to have exercised its discretion 
arbitrarily, capriciously or by ignoring the settled principles of law, governing grant or 
refusal of interlocutory application, the appellate Court must step in and correct the 
wrong.”

8. Keeping the above law in mind, the point for determination 
in  this  appeal  is  as  to  whether  the  learned  court  below,  while 
granting the temporary injunction to the plaintiff/respondent vide 
its order dated 06.02.2012, passed in Misc. (J) Case No. 943/2011 
in connection with Title Suit No. 405/2011, exercised its discretion 
arbitrarily,  capriciously  or  by  ignoring  settled  principles  of  law 
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regulating grant or refusal of interlocutory injunction, and, if so, as 
to whether the said order of the learned court below is liable to be 
interfered with and set aside.

Decision and reasons therefor

9. First  of  all,  let  me  reproduce  here,  for  the  sake  of 
convenience, the findings of the learned court below on the three 
golden  principles  required  to  be  considered  while  granting 
injunction, namely, prima facie case, balance of convenience and 
irreparable injury.

On prima facie case

“On perusal of plaint, W/S, petition filed U/O 39 Rule 1 & 2 R/W Section 151 of CPC and the 
available materials on record including the copies of documents submitted by the parties, I 
have  found  that  plaintiff  along  with  other  heirs  of  Late  Kalpa  Narayan  Mazumdar  were 
recorded Pattadars in respect of  land covered by Patta No. 78 and Dag No.  130 and that  
separate Patta was allotted to one of the legal heirs of late Kalpa Narayan Mazumdar namely 
Dwijendra Narayan Mazumdar by competent authority, accordingly the land was demarcated 
and  being  the  legal  heirs  of  late  Dwijendra  Narayan  Mazumdar,  defendant  no.  4  and  5 
inherited the land covered by Patta No. 848 Dag Nos. 1351 and 1352, the said land being 
towards the south east portion of the original Patta land as such they along with their tenants 
were using the suit path for their ingress and egress which is in the original Patta land as per 
approval of the petitioner, but defendant no. 4 and 5 without any authority allowed OPs who 
are having land beyond the south eastern boundary of the plaintiff land and is covered by Dag  
No. 1255 and Patta No. 755, to use the suit path in spite of having separate path to their land. 
Hence I am of the considered opinion that the plaintiff is having a prima facie case to go for  
trial.”

On balance of convenience

“So far as the balance of convenience is concerned, it is seen that if the defendant no. 1 to 3 is  
not restrained from using the suit path it will cause annoyance and interference of the privacy 
of the plaintiff and also effect the security of the petitioner along with the co-Pattadars and the 
families  residing  over  the  land  of  Patta  no.  78.   Therefore,  I  opined  that  the  balance  of 
convenience lies in favour of the plaintiff/petitioner.”

On irreparable injury

“That the plaintiff along with the co-Pattadars being the prima facie owner has got legal right 
to enjoy the suit land, without being disturbed from any quarter.  Therefore, if the plaintiff is 
not given protection from illegal, unauthorized trespass of defendant no. 1 to 3 she will suffer 
irreparable loss and injury which cannot be measured in terms of money.”

10. Let me deal with the first golden principle viz.  prima facie 
case. The expression "prima facie" means at the first sight or on the 
first appearance or on the face of it, or so far as it can be judged 
from  the  first  disclosure.  In  Gujarat  Electricity  Board, 
Gandhinagar v.  Maheshkumar and Co.,  Ahmedabad,  (1995)  5 
SCC 545, it was held that "prima facie case" means that the Court 
should be satisfied that there is a serious question to be tried at the 
hearing, and there is a probability of plaintiff obtaining the relief at 
the conclusion of the trial on the basis of the material placed before 
the Court. "Prima facie case" is a substantial question raised bona 
fide which needs investigation and a decision on merits. The Court, 
at the initial stage, cannot insist upon a full proof case warranting 
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an eventual decree. If a fair question is raised for determination, it 
should be taken that a prima facie case is established. The real 
thing  to  be  seen  is  that  the  plaintiff’s  claim is  not  frivolous  or 
vexatious.

11. It appears to me from the observations of the learned court 
below on the first  golden principle viz.  prima facie case that the 
learned court below has exercised its discretion in arbitrary manner 
though the finding arrived at by it while doing so is not wrong. The 
learned trial  court appears to have based its finding taking into 
account only the averments of the plaintiff. The learned trial court 
ought to have considered the case of the defendants no.1-3 as well.

12. It will not be out of place to mention here that in Hubbard v. 
Vosper, (1972) 1 All ER 1023: (1972) 2 QB 84 at 1029,  Lord 
Denning  had  observed:--  "In  considering  whether  to  grant  an 
interlocutory injunction, the right course for a Judge is to look 
at  the  whole case.  He  must  have  regard  not  only  to  the 
strength  of  the  claimant  but  also  to  the  strength,  of  the 
defence, and then decide what is best to be done. Sometimes, 
it is best to grant an injunction so as to maintain the status 
quo until the trial. At other times, it is best not to impose a 
restraint on the defendant, but leave him free to go ahead.”

13. Unlike the claim of the plaintiff that the suit path is a portion 
of the land of Patta No. 78, the defendants no.1-3/appellants have 
contended that after partition of  2K-5L of  land from the original 
Patta  by  Dwijendra  Narayan  Mazumdar,  the  remaining  land 
measuring 1B-1K-5L was handed over to the builder, and the land 
measuring  2K-5L  including  the  suit  path  fell  in  the  share  of 
Dwijendra Narayan Mazumdar.  It  is  the claim of  the defendants 
no.1-3/appellants that the legal heirs of Late Dwijendra Narayan 
Mazumdar  viz.  defendants  no.  4  and  5  had  entered  into  an 
agreement with the defendant no. 1 and 2 vide registered Deed No. 
853 dated 23.02.2010 thereby selling/relinquishing their right in 
the suit path in their favour, and the plaintiff has not challenged 
the said instrument of sale of the suit path. The learned advocate 
for  the  respondent/plaintiff  has  submitted,  in  course  of  appeal 
hearing, that in the said instrument there is clear mention that the 
suit  path is a portion of  Patta No.  78,  and there is  no mention 
therein of Patta No. 848, and, therefore, the defendants no. 4 and 5 
had no authority to execute such an instrument in favour of the 
appellants. The learned advocate for the respondent/plaintiff has 
further submitted that application under Order VI Rule 17, CPC, 
has  already  been  filed  in  the  main  suit  (petition  No.  627  dated 
19.03.2012)  challenging  the  said  registered  Deed No.  853  dated 
23.02.2010, which is pending disposal. As regards the observation 
of  the  learned  trial  court  with  regard  to  the  fact  that  the 
appellants/defendants  no.1-3  have  separate  path  to  their  land, 
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which has been strongly assailed by the learned advocate for the 
appellants in this appeal, the learned advocate for the appellants 
has  submitted  in  course  of  the  hearing  of  this  appeal  that  the 
learned court below has not at all considered the averments of his 
clients in this connection as made in their written statement. The 
plaintiff has averred in para 10 of the plaint that the defendants no. 
1-3 have their own access path to their land outside the eastern 
boundary of the land of the plaintiff, and the Dag No. 544 of Patta 
No. 136 is a (Govt. Road) Rev. Path, and this path was used by the 
defendant no. 3 to erect boundary pillars to their land some time in 
1985-86, and none of the defendants no.1-3 ever used the suit path 
for ingress and egress. Be it stated that in their written statement 
the defendants no.1-3 have denied the existence of any such access 
path, but the defendants no. 4 and 5 have surprisingly refrained 
from  commenting  in  this  connection  on  the  pretext  that  the 
contents of para 10, 11 of the plaint are not related to them and 
hence need not be replied. All I would like to state here is that it is 
a matter to be decided in course of trial as to whether or not the 
appellants/defendants no.1-3 have  an alternative  access path to 
their land. At this stage, what is to be only considered is that the 
plaintiff has claimed existence of separate access path to the land 
of the defendants no.1-3 and the defendants no.1-3 have denied 
the existence of any such access path.

14. In the case at hand, the contention of the appellants is that 
the legal heirs of Late Narendra Narayan Mazumdar (son of Late 
Kalpa Narayan Mazumdar) have not been made parties to the suit 
although they are necessary parties having equal right, title and 
interest over the property of Late Kalpa Narayan Mazumdar. But, it 
is settled law that there are two tests for determining the question 
as to who can be regarded as necessary party in a civil suit, the 
tests being (1) that there must be a right to some relief against such 
a party in respect of the matter involved in the proceedings, and (2) 
that  it  should not be possible  to pass an effective  decree in the 
absence of such a party. No relief is admittedly claimed in the suit 
against the heirs of Late Narendra Narayan Mazumdar in respect of 
the suit path. As such, the first test seems to be failing. The heirs of 
Late Narendra Narayan Mazumdar may, at most, be regarded as 
proper parties, and their status is no different from that of the legal 
heirs  of  Late  Dhirendra  Narayan  Mazumdar,  who  have  been 
impleaded not as principal defendants, but as proforma defendants 
in the suit. Then, the contention of the appellant is that the flat 
owners of M/s Meghmallar Apartment, the tenants, and all the so-
called  unauthorised  persons  using  the  suit  path  have  not  been 
impleaded as necessary parties in the suit. But, this contention of 
the appellants does not also have much force in view of the fact 
that  the  flat  owners  of  M/s  Meghmallar  Apartment  are  not 
admittedly using the suit path (which is the bone of contention in 
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the suit) as there are admittedly two gates on the western side of 
the  building  facing  the  A.  K.  Azad  Road,  as  the  appellants/ 
defendants  no.1-3  have  stated  in  their  written  statement.  This 
apart, the tenants have been admittedly using the suit path being 
the tenants of  the  Pattadars of  Patta  No.  78 and 848,  and,  the 
plaintiff has not claimed any relief against them in the suit. The 
defendants no. 4 and 5, who are the Pattadars of Patta No. 848, 
have  not  raised  any  matter  in  their  written  statement  that  the 
tenants ought to have been impleaded by the plaintiff as necessary 
parties. It is also the contention of the appellants that the plaintiff  
did not make the defendant no. 4 and 5 parties in the temporary 
injunction case though she has impleaded them as parties in the 
Title Suit and also sought permanent injunction against them. But, 
let  me  state  here  that  the  defendants  no.  4  and  5  are  already 
parties in the suit and the injunction case is not independent of the 
suit. More so, in the injunction petition the plaintiff has not sought 
any relief against the defendants no. 4 and 5. The allegation of the 
plaintiff  is that the defendants no. 1-3 demolished the boundary 
wall at south-eastern corner and unauthorisedly made an access 
route  to  the  suit  path  for  ingress  and  egress.  According  to  my 
considered opinion, the concept of non-joinder is relatable to suit, 
rather than to miscellaneous application arising out of the suit.

15. In view of the above discussion, I am of the considered view 
that  that  plaintiff  has  an  arguable  case  and  there  are  serious 
questions to be tried at the hearing of the Title Suit. Needless it is 
to say here, considering the entire materials placed on record, the 
claim of the plaintiff does not, unquestionably, seem to be frivolous 
or vexatious. So, the plaintiff has a prima facie case to go to trial. 
The finding reached by the learned trial court was, as such, right, 
but  the  exercise  of  discretion  in  appreciating  the  materials  on 
record was not, according to me, free from capriciousness, as the 
contentions of the defendants no.1-3/appellants was not given due 
consideration in arriving at the finding.

16. Let me now dwell on the next golden principle viz. balance of 
convenience. Balance of convenience means comparative mischief 
or inconvenience to the parties. The inconvenience to the petitioner 
if temporary Injunction is refused would be balanced and compared 
with that of the opposite party, if it is granted. In the case of Orissa 
State Commercial Transport Corporation Ltd. v. Satyanarayan 
Singh,  (1974)  40  Cut  LT  336,  it  was  observed:  “Balance  of  
convenience means the comparative mischief  or inconvenience to 
the  parties.  The  inconvenience  to  the  plaintiff  if  temporary 
injunction is refused would be balanced and compared with that to 
the defendant if it is granted. If the scale of inconvenience leans to 
the side of the plaintiff, then alone interlocutory injunction should 
be granted.” In Anwar Elahi vs. Vinod Misra And Anr., 1995 (35) 
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DRJ 341,  it  was held  that  ‘Balance  of  convenience  means that 
comparative mischief or inconvenience which is likely to issue from 
withholding the injunction will be greater than that which is likely 
to arise from granting it. In applying this principle, the Court has to 
weigh the amount of substantial mischief that is likely to be done to 
the applicant if the injunction is refused and compare it with that 
which is likely to be caused to the other side if the injunction is 
granted.’

17. Keeping these principles in mind, let me look into the facts of 
the instant case to which the balance of convenience leans. Let me, 
at first, state that the learned court below has arbitrarily exercised 
its discretion in arriving at the finding that if the defendants no. 1 
to 3 are not restrained from using the suit  path that will  cause 
annoyance and interference of the privacy of the plaintiff and also 
effect the security of the petitioner along with the co-Pattadars and 
the families  residing over the land of  Patta no.  78.  It  has to be 
borne  in  mind  that  the  defendants  no.1-3  have  stated  in  their 
written statement/written objection that the defendants no. 4 and 
5 had sold/relinquished the suit path to them vide the registered 
Deed No. No. 853 dated 23.02.2010, and the defendants no. 4 and 
5 have also stated in their written statement that the suit path had 
fallen into the share of Dwijendra Narayan Mazumdar and hence 
the plaintiff cannot object to any agreement entered into between 
the defendants no. 4 and 5 and the defendant no. 3 in respect of 
the suit path. Thus, it appears that there are claims over the suit 
path from both the sides.  The controversy as regards ownership 
over the suit path is really the one to be resolved in the Title Suit by 
considering the evidence of both the sides. It will not be out of place 
to mention here that the appellants/defendants no.1-3 had been 
using the suit path admittedly since May, 2008, that is, about 2½ 
years  prior  to  the  filing  of  the  suit.  Therefore,  according  to  my 
considered  view,  more  inconvenience  would  be  caused  to  the 
appellants/defendants no. 1-3 if the injunction is granted than the 
inconvenience that would result to the respondent/plaintiff if the 
injunction is refused. As such, I interfere with, and set aside, the 
finding arrived at by the learned court below on the question of 
balance  of  convenience,  and  conclude  that  the  balance  of 
convenience is in favour of not granting the injunction.

18. Let me now discuss the last golden principle viz. irreparable 
injury.  'Irreparable  injury'  means  such  injury  which  cannot  be 
adequately remedied by damages. The remedy by damages would 
be  inadequate  if  the  compensation  ultimately  payable  to  the 
plaintiff in case of success in the suit would not place him in the 
position  in  which  he  was  before  injunction  was  refused.  In  the 
impugned order, the learned court below has observed that if the 
plaintiff is not given protection from illegal, unauthorized trespass 
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of  defendant  no.1-3  she  will  suffer  irreparable  loss  and  injury 
which cannot be measured in terms of money. But, this finding is, 
according to me, arbitrary, as because it ought not to have been 
concluded without any basis that the entry of the defendants no. 1-
3 upon the suit path was an illegal, unauthorised trespass. It is 
only the contention of the plaintiff that the entry of the defendants 
no. 1-3 upon the suit path was an illegal, unauthorised trespass, 
and it is upon the plaintiff to establish this by adducing evidence in 
the suit.  As I have already observed hereinbefore, the controversy 
as regards ownership over the suit path is the bone of contention in 
the suit and it is to be resolved in the Title Suit by weighing the 
evidence  of  both  the  sides.  Fact  also  remains  that  the 
appellants/defendants  no.1-3  had  been  using  the  suit  path 
admittedly since May, 2008. It will not be out of place to mention 
here that it is not the case of the plaintiff that the suit path which 
is  the  subject-matter  of  the  suit  is  in  danger  of  being  wasted, 
damaged or alienated by the defendants no. 1-3 [as required under 
Order  XXXIX  Rule  1(a),  CPC].  It  is  not  also  the  case  that  the 
defendants no. 1-3 have threatened to dispossess the plaintiff  or 
otherwise cause injury to the plaintiff in relation to the suit path [as 
required under Order XXXIX Rule 1(c), CPC]. The defendants no.1-
3 had been admittedly using the suit path since 2½ years prior to 
the institution of the suit. Situated thus, I interfere with, and set 
aside,  the  finding  arrived  at  by  the  learned court  below on  the 
question of irreparable injury.

O R D E R

19. In  the  result,  the  appeal  stands  allowed  on  contest  with 
costs. The final order passed by the learned Munsiff No. 4, Kamrup, 
Guwahati,  on  06.02.2012,  in  Misc.  (J)  Case  No.  943/2011  (in 
connection with Title Suit No. 405/2011), is hereby interfered with 
and set aside.

20. Let the case record of Title Suit No. 405/2011 be sent to the 
learned  Munsiff  No.4,  Kamrup,  Guwahati,  with  a  copy  of  this 
Judgment.

Given under my hand and the seal of this Court on this the 
3rd day of June, 2013.

        Civil Judge No. 3,
        Kamrup, Guwahati.
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