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HEADING OF JUDGMENT IN APPEAL

District: KAMRUP

IN THE COURT OF CIVIL JUDGE NO. 3, KAMRUP, GUWAHATI

Present: Sri Jaspal Singh, A.J.S.,
Civil Judge No. 3,
Kamrup, Guwahati.

Thursday, the 6th day of June, 2013.

Misc. Appeal No. 40 of 2012

1. Smt. Kamana Ghosh Dastidar        ….. Appellant/Plaintiff
-Versus-

1. Smt. Sarmistha Deb
2. Guwahati Metropolitan Development Authority

      ..... Respondents/Defendants

This appeal coming on for final hearing on 15.05.2013 in the presence 
of : –

Mr. S. K. Singh               ....… Advocate/Pleader for Appellant
Smt. M. Baruah                   ..... Advocate/Pleader for Respondent No. 2

And having stood for consideration to this day, the Court delivered 
the following Judgment:-

J U D G M E N T

1. This  miscellaneous  appeal  is  directed  against  the  order 
dated 06.08.12 passed by the learned Munsiff No. 3, Kamrup, 
Guwahati, in Misc (J) Case No. 1016/11, arising out of Title Suit 
No. 455/11. The appellant has, by way of this appeal, challenged 
not  the  entire  order  passed  by  the  learned  Munsiff  No.  3, 
Kamrup, Guwahati, in Misc (J) Case No. 1016/11, but only the 
last  observation  therein  pertaining  to  rejection  of 
injunction/status quo in respect of the other floors of the RCC 
building.

2. Before I go into the grounds of this appeal, it is appropriate 
on my part  to present here the relevant facts leading to  this 
appeal. The case of the plaintiff (appellant) is that in order to 
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develop his land (described in the schedule to the plaint) she 
had obtained the NOC/permission from the GMDA on 15.07.08. 
Thereafter, due to paucity of funds, she entered into a deed of 
Memorandum of Understanding on 12.01.09 followed by a Deed 
of  Rectification  with  the  husband  of  the  defendant  no.  1 
(respondent no. 1) for construction of the RCC building on the 
aforesaid land in accordance with the aforesaid NOC and the 
approved  plan  granted  by  the  GMDA.  The  husband  of  the 
defendant no. 1 died after the construction was half completed. 
Consequently, a fresh deed of Agreement was executed by the 
plaintiff with the defendant no. 1. By condition no. 1 of the said 
Agreement, it was agreed upon that all the rights and liabilities 
accruing or arising out of the Memorandum of Understanding 
dated  12.01.09  shall  devolve  on  the  defendant  no.  1.  By 
condition no. 2 of the said deed of  Agreement, it  was further 
agreed  that  the  defendant  no.  1  would  complete  the 
construction of the building on the same terms and conditions 
as incorporated in the Memorandum of Understanding executed 
on 12.01.09. The defendant no. 1, without the knowledge of the 
plaintiff, constructed the said RCC building in gross violation of 
the NOC and the approved plan. The first floor has been divided 
into two parts having floor area of about 750 sq. ft. each in spite 
of the fact that only one flat ought to have been kept in the first 
floor to be enjoyed by the plaintiff alone in the spirit of the deed 
of  Memorandum  of  Understanding  dated  12.01.09.  The 
possession of the one-half of the first floor was delivered to the 
plaintiff on 03.04.11 and the possession of the other half was 
assured by the defendant no. 1 to be given to the plaintiff but 
the  same  has  not  been  given.  Instead,  it  has  come  to  the 
knowledge of  the plaintiff  that  the defendant no.  1 has been 
negotiating for sale on ownership basis to other persons. It is 
further contended by the plaintiff that as the construction of the 
RCC building was not done in accordance with the NOC and the 
approved plan of the GMDA, the said agreements are liable to be 
cancelled for non-performance by the defendant no. 1.

3. The instant appeal has been proceeding ex parte as against 
the respondent no. 1/defendant no. 1. In her written statement 
filed  in  the  Title  Suit,  the  defendant  no.  1  denied  all  the 
allegations and claims of the plaintiff. It is stated by her that it 
was  agreed  to,  on  principle,  between  the  plaintiff  and  her 
husband  that  the  latter  would  construct  the  multi-storied 



M i s c .  A p p e a l  N o .  4 0 / 2 0 1 2 P a g e  | 3

building and allot a portion of the said building in terms with 
the Agreement dated 12.01.09 to the plaintiff, and in respect of 
the other areas of the multi-storied building the plaintiff would 
have  no  right,  title  and  interest.  Further,  as  per  the 
Memorandum  of  Understanding  dated  12.01.09,  the  second 
party was under obligation to provide only one flat on the first 
floor to the first party. There was no mention in the terms and 
conditions of the Agreement as to what would be the area of the 
said flat. In clause 15, it was agreed to that the second party 
would provide an area measuring 1000 sq. ft. to the first party 
meaning thereby that the first party to the Agreement would be 
entitled to an area measuring 1000 sq. ft. in the entire multi-
storied building. It is the contention of the defendant no. 1 that 
the plaintiff is in possession of more than 1000 sq. ft.  in the 
entire multi-storied building. The defendant no. 1 has further 
submitted that it was not in the terms of the Memorandum of 
Understanding dated 12.01.09 that the plaintiff would be given 
a flat measuring 1000 sq. ft. on the first floor. The defendant no. 
1 further stated that the structure of the multi-storied building 
was  made  during  the  lifetime  of  her  husband  and  she 
constructed  only  the  interiors  of  the  ground  floor  and  the 
interiors of the first floor. The plaintiff, for reason best known, 
did not oppose to the construction of the structure of the multi-
storied  building  during  the  lifetime  of  the  husband  of  the 
defendant no. 1 and on the other hand acquiesced to the same 
by entering  into  the  Agreement  with  the  defendant  no.  1  on 
27.01.11,  and,  therefore,  the  plaintiff  cannot  say  that  the 
construction of the structure of the building is in violation of the 
Building Bye-Laws of the GMDA. It is also the submission of the 
defendant that the plaintiff having already taken the benefits on 
the  basis  of  the  contract  entered  into,  cannot  under  the 
provision of the law assail the agreements dated 12.01.09 and 
27.01.11. Furthermore, it is stated that an interest having been 
created  on  the  basis  of  the  agreements  dated  12.01.09  and 
27.01.11  and  further  on  the  basis  that  the  construction  in 
respect of the multi-storied building has been almost completed 
after spending huge amount, the power of attorney in question 
under no circumstances can be said to have become redundant.

4. The GMDA (the defendant no. 2/respondent no. 2)  stated 
in its written statement  inter alia that the building permission 
was given for construction of a residential building, and not for 
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an  apartment  building,  but  the  plaintiff  and  the  deceased 
husband of the defendant no. 1 had entered into an Agreement 
in  violation  of  the  terms  and  conditions  of  the  building 
permission  for  construction  of  an  apartment  building.  The 
defendant no. 2 also stated that a site inspection was carried 
out by the GMDA of the said plot, and, on such inspection, it 
was  seen  that  the  construction  was  carried  out  without 
maintaining  the  norms  specified  in  the  approved  plan.  The 
defendant no. 2 further stated that the construction was carried 
out in such a manner that the outer columns are situated at the 
non-compoundable portion and the same has to be demolished, 
and,  in such an event the entire building would be unfit  for 
human habitation.  

5. Along  with  the  Title  Suit,  the  plaintiff  had  filed  an 
injunction petition which was registered as Misc (J) Case No. 
1016/11.  After  hearing  both  the  sides  on  the  injunction 
petition, the learned Court below was pleased to observe in the 
impugned order passed therein on 06.08.12 that all the three 
golden principles of the law of granting injunction warrant grant 
of injunction as regards only the first floor of the multi-storied 
building.  Hence,  the  learned  Court  below  ordered  both  the 
parties to maintain status quo in respect of only the first floor of 
the multi-storied building till the disposal of the main suit. It 
was specifically mentioned in the order that the order of status  
quo has  no  effect  on  the  other  floors  of  the  multi-storied 
building and is only limited to the first floor. 

6. Having  taken  stock  of  the  relevant  facts  leading  to  the 
filing of the instant miscellaneous appeal, let me now mention 
the  grounds  taken  by  the  appellant  in  the  Memorandum  of 
Appeal. The appellant has taken basically the following grounds 
for the appeal:

(i) Once the learned trial Court has come to the conclusion 
that  the  three  cardinal  or  golden  principles  of  granting 
injunction  exist,  the  rejection  of  the  prayer  for  injunction  in 
respect of the other floors is without jurisdiction and contrary to 
the law.

(ii) The respondent no. 1/defendant no. 1 has been attempting 
to dispose of by way of sale/lease the other flats or floors of the 
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said  RCC  building  which  were  admittedly  constructed  in 
contravention of the permission granted by the GMDA. 

(iii) The  learned  trial  Court  in  disposing  of  the  injunction 
petition  has  not  considered  at  all  the  stand  taken  by  the 
GMDA/defendant  no.  2  as  to  the  illegal  construction  of  the 
building by the respondent no. 1/defendant no. 1.

(iv) The learned trial Court has acted without jurisdiction in 
not giving any cogent reason or any specific finding as to why 
the  injunction,  as  prayed,  for  restraining  the  respondent 
/defendant no. 1 from disposing of the flats/floors of the said 
RCC building should not be granted.

7. Having gone through the facts leading to the preferring of 
this appeal and also the grounds taken by the appellant in the 
memorandum of appeal, let me, first of all, state here the law 
with  regard  to  the  power  and  role  of  the  appellate  Court  in 
dealing with an order of injunction passed by a trial Court. In a 
reported decision,  Radhabari Tea Company (P) Ltd. v. Mridul 
Kumar Bhattacharjee and Others, [2010] 2 GLR 231, it was 
observed by the Hon’ble Gauhati High Court, while dealing with 
the  power and role  of  the appellate  court  in  dealing  with  an 
order of injunction passed by a trial Court, as follows:

“...while the appellate Court will not, ordinarily, substitute its own discretion in place of  
that of the trial Court, yet where discretion is shown to have been exercised arbitrarily,  
capriciously  or  by  ignoring  settled  principles  of  law  regulating  grant  or  refusal  of  
interlocutory injunction, the appellate Court is bound to interfere, for, non-interference  
with such exercise of powers by the trial Court will, if allowed to remain good on record,  
cause serious miscarriage of justice. It is also important to bear in mind that the appellate  
Court may not be, normally, justified in interfering with the exercise of discretion under  
appeal solely on the ground that if it had considered the matter at the trial stage, it would  
have come to a  contrary  conclusion.  While  granting injunction,  if  discretion has been  
exercised by a trial Court reasonably and by adhering to all judicial norms and principles,  
the  fact  that  the  appellate  Court  would  have  taken  a  different  view  may  not  justify  
interference with the trial Court's exercise of jurisdiction. When, however, the trial Court is  
found to have exercised its discretion arbitrarily, capriciously or by ignoring the settled  
principles of law, governing grant or refusal of interlocutory application, the appellate  
Court must step in and correct the wrong.”

Point for determination

8. Keeping the above law in mind, the point for determination 
in this appeal is as to whether the learned Court below, while 
rejecting the temporary injunction in respect of the other floors 
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of  the  RCC building,  vide  its  order  passed on  06.08.2012  in 
Misc. (J) Case No. 1016/2011 in connection with Title Suit No. 
455/2011, exercised its discretion arbitrarily, capriciously or by 
ignoring settled principles of law regulating grant or refusal of 
interlocutory injunction, and, if so, as to whether the said order 
of the learned Court below is liable to be interfered with and set 
aside.

Decision and reasons therefor

9. As  it  is  apparent,  the  appellant  has  not  challenged the 
entire  order,  passed  on  06.08.2012  in  Misc.  (J)  Case  No. 
1016/2011, but only the last portion thereof insofar as it relates 
to the rejection of the injunction/status quo order in respect of 
the  other  floors  of  the  RCC  building.  In  the  injunction 
application,  which  was  registered  as  Misc.  (J)  Case  No. 
1016/2011, the plaintiff had sought injunction primarily on the 
ground that  the  said  RCC building was  constructed  in  gross 
violation of the approved plan and permission/NOC granted by 
the GMDA. The contention of the petitioner was that as per the 
NOC obtained from the GMDA, the area of the ground floor, first 
floor and second floor ought to have been 93.72 sq. m., that is, 
1008 sq. ft., whereas the defendant no. 1 constructed the RCC 
building  having  the  floor  area  of  not  less  than  1500  sq.  ft. 
Moreover, the setbacks as required to be kept as per the NOC of 
the  GMDA  were  not  kept  while  constructing  the  said  RCC 
building. It was also the contention of the plaintiff that as per 
clause  15  of  the  Memorandum  of  Understanding  dated 
12.01.2009 the defendant no. 1 was required to provide an area 
measuring 1000 sq. ft. to the plaintiff but the latter was given 
only one-half of the first floor having floor area of more or less 
750 sq. ft.

10. The discussion by the learned Court below, as it appears, 
was confined basically to the contention of the plaintiff that the 
defendant no. 1 had not provided the agreed floor area of 1000 
sq. ft. to her. The learned trial Court observed in the impugned 
order  that  the  other  contentions  of  the  petitioner  as  regards 
violation of the provisions of the Agreement, etc. are matters to 
be decided in the main suit. But, the learned Court below did 
not at all consider the averments made by the defendant no. 2 
(the GMDA) in its written statement. In its written statement, the 
defendant no. 2 stated  inter  alia that the building permission 
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was given for construction of a residential building, and not for 
an apartment building. The defendant no. 2 also stated that a 
site inspection was carried out by the GMDA of the said plot, 
and, on such inspection, it was seen that the construction was 
carried  out  without  maintaining  the  norms  specified  in  the 
approved  plan.  The  defendant  no.  2  further  stated  that  the 
construction was carried out in such a manner that the outer 
columns are situated at the non-compoundable portion and the 
same has to be demolished, and, in such an event the entire 
building would be unfit for human habitation.

11. It appears from the averments made by the defendant no. 
2, in its written statement, that the hands of the plaintiff are not 
totally  clean  (like  that  of  the  defendant  no.  1),  for,  the 
NOC/permission  was  granted  by  the  defendant  no.  2  for 
construction of residential building, whereas the Memorandum 
of Understanding was entered into between the plaintiff and the 
deceased husband of the defendant no. 1 for construction of an 
apartment building. Be that as it may, fact remains that the said 
RCC building was required to be constructed strictly as per the 
approved  plan  and  drawing  approved  by  the  authority 
concerned. The usage of the said RCC building for residential 
purpose  or  for  apartment  purpose  is  a  different  aspect. 
Irrespective of the fact as to whether the building was to be used 
for  residential  purpose  or  for  apartment  purpose,  it  was 
nonetheless  required  to  be  constructed  strictly  as  per  the 
approved plan and drawing. But, the defendant no. 2 has clearly 
averred in its written statement that the said RCC building was 
constructed in violation of the terms of the NOC granted by it. 
The defendant no. 2 has further gone to state that the entire 
building would be unfit  for human habitation as because the 
construction was carried out in such a manner that the outer 
columns are situated at the non-compoundable portion.

12. Considering the totality of facts, I am inclined to hold that 
the  learned  Court  below  exercised  its  discretion  in  arbitrary 
manner in not dealing with all other contentions of the plaintiff 
as regards construction of the RCC building in gross violation of 
the  building  permission  and  the  approved  plan,  etc.,  and 
thereby disallowing the injunction in respect of the other floors 
of  the RCC building.  The  learned Court  below ought  to  have 
taken into consideration all the available materials on record for 
arriving  at  its  decision,  including,  of  course,  the  written 
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statement of the defendant no. 2. In view of the facts elicited by 
the defendant no. 2 in its written statement, situation demands 
that  a  restraint  order  should  be  passed,  at  this  stage,  with 
respect to the other floors of the said RCC building as well, for, if 
that  is  not  done,  substantial  loss/injury  may  ensue  to  the 
prospective purchasers/lessees in whose favour the flats may be 
transferred  by  the  defendant  no.  1.  Therefore,  I  am  of  the 
considered view that  status quo order should be passed at this 
stage in respect of the other floors of the said RCC building as 
well.

Order

13. In view of  the foregoing discussion,  I  direct  that  till  the 
disposal of the Title Suit both the parties shall maintain status  
quo as to the existing status of all the other floors of the RCC 
building, in addition to the first floor. The appeal, accordingly, 
stands allowed on contest.  The observation made by the learned 
Munsiff No. 3, Kamrup, Guwahati, in Misc (J) Case No. 1016/11 
(arising out of Title Suit No. 455/11), pertaining to rejection of 
injunction/status quo order in respect of the other floors of the 
RCC building, is, accordingly, interfered with and set aside.

14. Let the case record of Title Suit No. 455/2011 be sent back 
to the learned Munsiff No.3, Kamrup, Guwahati, with a copy of 
this Judgment.

Given under my hand and the seal of this Court on this 
the 6th day of June, 2013.

        Civil Judge No. 3,
        Kamrup, Guwahati.

Typed and corrected by me,

Civil Judge No. 3,
Kamrup, Guwahati.
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