
HIGH COURT  FORM NO- (J) 2

HEADING OF JUDGMENT IN ORIGINAL SUIT

District- Kamrup

In the  Original Court of  Munsiff No. 2

Present-  S. Handique, AJS

Tuesday     the          11th    day  of  June’2013

Money  Suit  No. 390/10

Smti Kusum Devi Bihani represented by her power of attorney Sri 

Sunil Kr. Bihani

                                          (Plaintiffs)

-Vs-

Sri Sushil Kr. Maheswari 

                                        (Defendants)

This suit coming for final hearing   on   30-5-13   in presence of 

       None                                                               Advocates of the plaintiff

                                                                                    

 

 Mr. S.Ch. Kayal                                            Advocates of the     defendant

And  stood  for  consideration  to  this  day  the  court  delivered  the 

following judgment.  
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JUDGMENT

                                                                                                                         M.S. 390/10

1. This is suit for realisation of Rs. 1,50,000/-. The brief facts of the 
case are that plaintiff Smti Kusum Devi Bihani is carrying on business of 
sale and supply of sugar under the name and style of M/S C.S. Enterprises, 
Fancy Bazar and the defendant is a proprietor of M/S Sushil Maheswari, 
Jorhat,  Assam.  The  defendant  is  her  regular  customer  to  whom  the 
plaintiff  used  to  supply  sugar  on  credit.   The  plaintiff  supplied  to  the 
defendant sugar worth  Rs 28,51,000/- during the period from 2009-10 
and  the  defendant  paid  Rs  27,01,000/-  through  five  cheques.  The 
defendant however failed to repay the balance amount of Rs 1,50,000/- 
to the plaintiff  in spite of repeated requests. Thereafter, the plaintiff sent 
two reminders on 18-11-09 and 4-12-09 through post but there was no 
response, so the plaintiff sent one legal notice dtd 27-1-10 through regd. 
post. But the defendant has not paid the amount till filing of the suit. Thus 
finding  no  alternative,  the  plaintiff  filed  this  suit  for  realisation  of  Rs 
1,50,000/- from the defendant with interest at the rate of 18 %.  

2. In response to the plaintiff’s case the defendant filed his written 
statement denying his liability. He contested the suit on various grounds 
such as there is no cause of action, the suit is not maintainable, the suit is 
bad for non-joinder of necessary parties etc. He admitted to have paid Rs 
27,01,000/-  for  the  sugar  supplied  by  the  plaintiff  but  stated  that  the 
sugar  so supplied was not  in  accordance with the quality  of  the sugar 
ordered for  and  it  was  in  damp  condition.  He  stated  further  that  the 
plaintiff was informed about it over telephone and the plaintiff requested 
him to sell the sugar at a low price and to deduct Rs 150 per quintal on the 
invoice price. He also stated that he had replied vide registered post but it 
got returned with the remark that the house of the addressee was locked. 
Hence he prayed to dismiss the suit.

3. The following issues were framed by my learned predecessor-in-office:

ISSUES:

1. Whether the suit is not maintainable?
2. Whether the plaintiff agreed that he would deduct Rs 150/- per 
quintal on the invoice price as the quality of sugar was not good?
3. Whether the defendant is liable to pay Rs 1,50,000/- towards the 
balance outstanding of the price of sugar supplied on various dates?
4. Whether the plaintiff is entitled to the reliefs as prayed for?
5. To what other relief/ reliefs, if any, the partiers are entitled to?

DECISIONS AND REASOSN THEREOF

4. Both  the  parties  examined  one  witness  each  and  adduced 
documentary evidence.
The documents exhibited by the plaintiff are:

Ext. 1: power of attorney
Ext. 2-6: various bills
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Ext. 7: statement of accounts
Ext. 8: demand notice dtd 18-11-09
Ext. 9: postal receipt dtd 20-11-09
Ext. 10: reminder dtd 4-12-09
Ext. 11: postal receipt dtd 4-12-09
Ext. 12: interest calculation statement
Ext. 13: legal notice dtd 27-1-10
Ext. 14: postal receipt

The defendant exhibited the following documents:

Ext. A: Advocate’s reply 
Ext. B: Postal receipts
Ext. C: Letter addressed to the plaintiff’s counsel which returned unserved.

Heard arguments from the defendant side.

                                               ISSUE NO. 1:

5. This  is  a  money suit  instituted for  realisation of  an amount for 
goods supplied to the defendant and it  is civil in nature. There is nothing 
on record to infer anything against  maintainability of the suit.  Hence, I 
decide this issue in the affirmative.

ISSUE NO. 2:

6. It  is  an  admitted  fact  that  the  plaintiff  supplied  sugar  to  the 
defendant  for  the  period  from  2009-10.  However,  what  is  disputed  is 
whether  there  was  any  agreement  between  the  parties  that  the 
defendant would deduct Rs 150/- per quintal on the invoice price as the 
quality  of  sugar  was  not  good.  PW1  Sunil  Kr.  Bihani  is  the  power  of 
attorney  holder  of  plaintiff.  He  denied  that  the  sugar  supplied  to  the 
defendant was not in accordance with the quality so ordered. He stated 
that the plaintiff never requested the defendant over telephone  to sell 
the said sugar at  low price and to deduct Rs 150/-  per quintal  on the 
invoice  price.  He  denied  the  fact  of  any  such agreement between the 
parties during his cross examination. 

7. DW1 Shushil Kr. Maheswari deposed in his evidence that on 4-9-
09 he contacted the plaintiff  over telephone intimating her of the bad 
quality of sugar and she  asked him to sell it at low price and to deduct Rs 
150/- per quintal  as per invoice price.  During his  cross examination he 
stated that he has not filed any bills to show that the sugar was sold in low 
price. There is some discrepancy in his evidence as regards the date of 
making the telephone call to the plaintiff. There is no mention of the date 
in his written statement and in his evidence he has mentioned the date. 
Even if  we  ignore  the  date  of  making  the  call,  it  is  seen that  he  has  
asserted that he did make the call and the plaintiff did ask him to sell the 
sugar at low price and to deduct Rs 150/- per quintal on invoice price and 
his testimony was not shaken during cross examination. It also transpires 
that the defendant sent his reply at the same address of the plaintiff’s  
counsel as appearing in the plaintiff’s advocate notice, but it got returned. 

8. The  agreement between the parties,  was telephonic as asserted 
by the defendant.  PW1 is  only an attorney holder of  the plaintiff.  The 
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power of attorney deed ( Ext. 1) was executed on 12-10-09, whereas the 
transaction and the alleged conversation took place  prior to that. When 
the  defendant  has  stated  that  he  talked  to  the  plaintiff,  the  attorney 
holder of the plaintiff cannot have a first hand personal knowledge of that 
fact. His evidence to that effect, if any, is only  heresy. 

9. The  defendant  side  relied  upon  the  decision  of   the  Hon’ble 
Supreme Court  in  Janki  Vashdeo Bhojwani  v.  Indusind Bank Ltd,  AIR 
2005 SC 439. The Hon’ble Supreme Court in this case has held that Order 
III, Rules 1&2 of the CPC empowers the power of attorney holder to act on 
behalf of the principal and the  term ‘acts’ means that those acts done by 
the power of attorney holder in exercise of the power granted under the 
instrument.  The  term  ‘acts’  would  not  include  deposing  in  place  and 
instead of the principal. He cannot depose for the principal in respect of 
the matter which only the principal can have a personal knowledge and in 
respect of which the principal is entitled to be cross examined. 

10. Again the Hon’ble Supreme Court in the case of Man Kaur ( dead 
by L.Rs) vs.  Hartar Singh Sangha, (2010)  10 SCC 512 has held that the 
power  of  attorney  holder  who  has  no  personal  knowledge  cannot  be 
examined in place of the principal for the acts done by the principal or 
transactions or dealings of the principal of which only the principal has 
personal knowledge.

11. In the present case the plaintiff’s power of attorney holder has 
filed this  suit  and he has swore the affidavit.  As per the pleading,  the 
plaintiff  used  to  prepare  the  bills   and  the  transactions  were  done 
between her and the defendant. Mr. Sunil Kumar Bihani is representing 
her for the purpose of this suit as stated in para 1 of the plaint.  PW1 has  
stated  that  he has  signed the bills  (  Ext.  2-5),  but  the plaint  does  not 
disclose  that  he  used to  act  on  behalf  of  the  plaintiff  in  her  business 
transactions with the defendant.  He may be an authorised signatory to 
the bills, but that does not imply that he has done the transactions with 
the  defendant.   The  plaint  also  mentions  that  the  plaintiff  issued two 
reminders through her representative. The reminder notices are signed by 
the present attorney. That apart, the evidence as regards the quality of 
the  sugar  supplied  and  the  selling  of  sugar  at  low  price  and  the 
conversation between the plaintiff and defendant are purely within the 
knowledge of the plaintiff as it appears from the pleadings. As such PW1 
cannot depose those facts which are exclusively within the knowledge of 
the plaintiff. He cannot substitute the principal for the acts done by the 
principal  (  plaintiff).  Thus  I  do  not  wish  to  rely  upon his  testimony as 
regards this issue of  selling sugar at low price and deduction of Rs 150/- 
per  quintal.  On  the  other  hand  the  defendant’s  testimony  remained 
unrebutted during cross examination in this respect. 

12. The plaintiff has not appeared in this case to prove her case. The 
Hon’ble Supreme Court in Vidyadhar Vs. Manikrao, (1999) 3 SCC 573 has 
held that where a party to the suit  does not appear in the witness box 
and states his own case on oath and does not offer himself to be cross 
examined by the other side, a presumption would arise that the case set 
up by him is  not correct.

13. Thus  considering  all  the  above,  I  decide  issue  no.  2  in  the 
affirmative.

Page 4 of 6



ISSUE NO. 3,4,5:

14. It  is already proved that the defendant agreed to sell  the sugar 
supplied by the plaintiff at low price and to deduct Rs 150/- per quintal on 
the invoice price. The plaintiff supplied 1000 quintal of sugar during the 
period and the defendant paid Rs 27,01,000/- in total after deducting Rs 
150/-  per  quintal.  So no question of  paying the balance amount of  Rs 
1,50,000/- would arise now in the present facts and circumstance of the 
case. Hence, +the plaintiff is not entitled to recover any amount from the 
defendant.  Issue  no.  3,4,5  are  decided  in  the  negative  as  against  the 
plaintiff. 

ORDER

15. The  suit  is  dismissed  on  contest  with  cost.  Prepare  decree 
accordingly. Given under my hand and seal of the court on 11-6-13.
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ANNEXURES

PLAINTIFF SIDE

PW1.. SUNIL KR. BIHANI

DOCUMENTS

Ext. 1: power of attorney
Ext. 2-6: various bills
Ext. 7: statement of accounts
Ext. 8: demand notice dtd 18-11-09
Ext. 9: postal receipt dtd 20-11-09
Ext. 10: reminder dtd 4-12-09
Ext. 11: postal receipt dtd 4-12-09
Ext. 12: interest calculation statement
Ext. 13: legal notice dtd 27-1-10
Ext. 14: postal receipt

DEFENDANT SIDE

DW1.. SUSHIL KR. MAHESWARI

DOCUMENTS

Ext. A: Advocate’s reply 
Ext. B: Postal receipts
Ext. C: Letter addressed to the plaintiff’s counsel which returned unserved.

Page 6 of 6


