
IN THE COURT OF THE ADDITIONAL SESSIONS JUDGE (FTC) NO. 3,KAMRUP, GUWAHATI.
Present:-    Sri S. K. Poddar, AJS,

 Additional Sessions Judge (FTC) No. 3,
                                                                                   Kamrup, Guwahati.

Sessions Case No. 96(K)/2011 
u/s 10/13 UA(P) Act R/W 4/5 of E.S. Act(Arising out of  G.R. Case No. 202/1999 & Khetri PS Case No. 162/99)

  State of Assam-vs-                                                              Shri Jiten Baruah              ….    Accused.
Committed by:- Chief Judicial Magistrate, Kamrup, Guwahati.  
Advocate Appeared:-Mr. M.K.Sharma, Addl. P.P………………    Advocate for the prosecution.Mrs. Anupama Dass          ……………  Legal Aid Counsel for the accused.Date of Commitment:-      18.03.2009,Dates of framing Charge:-      18.04.2009,Date of Evidence:-        10.06.2009, 14.07.2009, 20.06.2012, 29.04.2013,Date of Examination of accused:-    13.05.2013,Date of Argument:-      13.05.2013, Date of Judgment:-       17.05.2013.

J U D G M E N T1. Prosecution case, in brief, is that on 15.10.1999, Shri Holiram Bora, OC Khetri  PS  lodged an  written  FIR  at  Khetri  PS  alleging  inter-alia  that  on 07.10.1999 on getting secret information, he conducted a raid in the house of accused Jiten Baruah and recovered one gelatin stick, 2 detonators on pocket diary disclosing the connection of  the accused with ULFA organization were recovered and seized. 2. On receipt of the said FIR, Khetri PS Case No. 162/1999 u/s 4/5 Explosive Substance Act and 10/13 of Unlawful Activities (Prevention) Act was registered and investigated into. On completion of investigation, on 21.03.2004, the  I/O has  submitted  charge-sheet  under  aforesaid  sections  of  law against 
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accused Sri Jiten Baruah.                                                     ……………… Contd. on P/2 3. During investigation, on 15.10.1999 accused Sri Jiten Baruah was arrested and forwarded to judicial custody. In due course, accused was released on bail. After submission of charge sheet, attendance of accused was compelled and upon furnishing copies, the case was committed to Sessions Judge, Kamrup, Guwahati for trial. Subsequently, the case was made over to Additional Sessions Judge (FTC) No. 2. Lastly on 18.01.2013, this Court was transferred to this court for disposal. 4. At the beginning of the trial, charges u/s 4/5 Explosive Substance Act  and  10/13  of  Unlawful  Activities  (Prevention)  Act  were  framed  and explained to the accused to which he pleaded not guilty and claimed to stand trial. During trial, prosecution side examined the Sri Padmeswar Deka as PW 1, Sri Hiteswar Deka as PW 2, Someswar Baruah as PW 3, Dr. Padmapani as PW 4, Sri Holiram Bora, the informant as PW 5 and Sri Moni Saikia as PW 6. 5. It may further be noted here that on the date of charge hearing, advocate  Rajib  Sharma  was  appointed as  State  Defence  Counsel  and due to absence  of  said  Rajib  Sharma,  subsequently  on  22.05.2012  Advocate  Mrs. Anupama  Dass,  a  legal  aid  panel  advocate  was  appointed  as  State  Defence Counsel to defend the accused. On closing of prosecution evidence, accused was examined u/s 313 Cr.P.C. Defence case is of total denial regarding recovery of the seizure of explosives form his possession or about his relation with ULFA . 6. I have heard oral argument of Ld. Advocate for both sides and gone through the record.
POINTS FOR DETERMINATION :-7. (i) Whether on 07.10.1999, ULFA was an unlawful association and if so, whether on that day accused Sri Jiten Baruah was a member of said ULFA organization?(ii)     Whether on 07.10.1999, police recovered one gelatin stick and two detonators from the possession of accused Sri Jiten Baruah? 
DECISION AND REASONS THEREOF :-8. In respect of Point (i), P.W 1 & PW 2 in their evidence deposed that  few years  back accused Jiten Baruah was a  member  of  ULFA and surrendered before Govt. The i/o in his evidence as PW 4 is silent about involvement  of  the  accused  with  ULFA.  The  PW  6  has  proved  the prosecution sanction order for the offences u/s 10/13 UA(P) Act. In cross-
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examination                                              ……………… Contd. on P/3PW  1  and  2  admitted  that  they  have  simply  heard  the  matter  of association of accused with ULFA. It may be noted here that during trial prosecution has not brought any notification proving the fact that on the alleged  date  of  arrest  of  accused,  ULFA  was  declared  as  unlawful association by Govt. Mere oral evidence or even the prosecution sanction will not help the prosecution in proving the fact of association of accused with  ULFA  as  unlawful  u/s  10/13  UA(P)  Act.  This  point  in  answered accordingly in negative.9. In respect of point (ii), P.W 1, PW 2 and PW 3 in their evidence deposed that few years back, police seized some articles from the house of Accused Jiten Baruah vide Exbt. 1. P.W. 5 Haliram Bora, I/O of this case, deposed that on 07.10.1999,  he conducted a search the house of accused and seized one TELGEX 80 gelatin stick and two nos. of Electric detonator and one pocket diary regarding arms training vide Exbt. 1. However in cross-examination PW 1 and 2 in their evidence admitted that they cannot say what was written in Exbt.  1 and nothing was shown to them after seizure. P.W. 4, Dr. Padmapani in his evidence deposed that on 11.09.2002, while  working  as  Dy.  Director  Explosive  Division  FSL,  Kahilipara,  he examined one TELGEX 80 gelatin stick and two nos. of Electric detonator and found that the gelatin cartridge is  a high power explosive and the electric  detonators  are  used  to  initiate  the  high  power  explosive  and combination of both, a powerful LED can be made. He proved his report as Exbt.  2  and forwarding letter  as  Exbt.  3.  PW 6 Sri  Moni  Saikia,  in  his evidence deposed that on 28.12.2003, on taking charge of this case he perused the CD and subsequently on 27.02.2004 obtained the prosecution sanction form Home Department, Govt. of Assam vide Exbt. 5. 10. The  above  evidence  though  shows  that  some  articles  were recovered from possession of accused but there is serious doubt exists on the  prosecution  story  as  rightly  pointed  out  by  learned  advocate  for defense. As per FIR the raid was conducted on 07.10.1999 and seizure list was prepared on same date. But the FIR was lodged on 15.10.1999 and the accused was produced before                         ……………… Contd. on P/4
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Magistrate  on 15.10.1999.  So  a  doubt is  created  regarding the  date  of seizure.  From Exbt.  2,  report  of  forensic  expert  shows that,  the seized articles were received by said FSL only on 11.09.2002 i.e. after about 2½ years.  No explanation was given by the I/O for the inordinate delay in sending the explosives to FSL for examination. The above fact leads me to conclude that the evidence of seizure of explosives from the possession of accused cannot be relied upon. 11. The  another  aspect  regarding  bar  of  trial  is  non  obtaining prosecution sanction from proper authority. For trial of a case under the provisions  of  Explosive  Substance  Act,  section  7  empowers  a  District Magistrate  only  to  grant  prosecution  Sanction.  In  the  case  in  hand, prosecution sanction was given by HOME SECRETARY, Govt. of Assam who is not authorised under the law. Hence,  the prosecution sanction vides Exbt. 2 cannot be taken as valid sanction.12. Considering all above, I hold that prosecution has failed to prove the charges against the accused Sri Jiten Baruah and as such, he is acquitted from  the  charge  u/s  4/5  Explosive  Substance  Act  and  10/13  of  Unlawful Activities (Prevention) Act and set at liberty forthwith. 13. Inform Jail authorities immediately for release of the accused Sri Jiten Baruah if not wanted in any other case.14. Seized articles be destroyed in due course of time. 15. Judgment is  pronounced in the open Court.  Case is  disposed on contest.16.        Send  a  copy  of  this  judgment  to  Hon’ble  District  Magistrate, Kamrup (M) for his information.Given under my hand and seal of this Court on this the 17th day of May, 2013 at Guwahati.
Additional Sessions Judge (FTC) No. 3,                  Kamrup, Guwahati.


