
HIGH COURT  FORM NO- (J) 2

HEADING OF JUDGMENT IN ORIGINAL SUIT

District- Kamrup

In the  Original Court of  Munsiff No. 2

Present-  S. Handique, AJS

Thursday     the          6th    day  of  June’2013

Title Suit  No. 408/08

1. Sri Tapash Kr. Sarma

2. Smti Rambha Devi

3. Sri Bhaskar Sarma

4. Sri Pranab Sarma

5. Sri Jagjit Sarma

6. Ms Lipika Devi

7. Smti Dipika Devi

(Plaintiffs)

-Vs-

1. Sri Dhakhina Das

2. Sri Jiten Das

                                        (Defendants)

This suit coming for final hearing   on   27-5-13   in presence of 

       Mr. H. Sarma                                     Advocates of the plaintiff

                                                                                    

 None                                                  Advocates of the     defendant

And  stood  for  consideration  to  this  day  the  court  delivered  the 

following judgment.  
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JUDGMENT

T.S. 408/08
1. This is a suit for declaration of right, title and interest and 
also for recovery of possession. The plaintiffs have filed the suit 
claiming that the plaintiff  No. 1 and his elder brother Jayanta 
Kumar Sarma got settlement over 3 bighas of land covered by 
dag No. 222 of K.P. patta No.  97 in village Durga Sarobor under 
Jalukbari Mouza, Kamrup. Each of the two brothers got 1 bigha 2 
kathas 10 lechas each out of the 3 bighas land. The land was 
settled with them in 1996 and they got delivery of possession 
the  same  year.  Thereafter  they  got  periodic  patta  over  their 
respective share of land. After the death of Jayanta Sarma his 
land measuring 1 bigha 2 kathas 10 lechas devolved upon the 
plaintiff  No.  2-7  being  his  legal  heirs.  The  plaintiffs  are  in 
occupation of the total 3 bighas of land described in schedule A 
of the plaint. The defendants are the eastern side neighbours of 
the plaintiffs. The eastern portion of the plaintiffs’ land is lying 
vacant and there is a road for ingress and egress of the plaintiffs 
towards the eastern side which traverses through the southern 
side land of the defendants. This road connects the Govt. Road 
in  the  eastern  side.  After  the  death  of  Jayanta  Sarma  the 
defendants  on  14/9/2008  encroached  a  portion  of  land 
measuring 16 x 90 feet on the eastern side of schedule A land by 
removing the  bamboo fencing.  The defendants  then erected 
bamboo fencing by covering the encroached portion of    the 
land  i.e.  suit  land.  Thereafter  the  defendant  undertook 
construction of a septic tank over the land and they did not stop 
inspite  of  repeated  requests  of  the  plaintiffs.  The  defendants 
thereafter removed pillars from the boundary of the road on the 
eastern side and started digging over the land. The defendants 
erected concrete pillars by encroaching the road i.e. schedule C. 
The plaintiff therefore lodged an FIR on 25/10/2008. The police 
visited the suit land. According to the plaintiff, the defendants 
without having any right, title and interest over suit land have 
made  illegal  encroachment  of  plaintiffs’  land.  Hence  the 
plaintiffs  filled this suit for declaration of their right, title and 
interest  over  the  schedule  B  and  C  land  and  for  recovery  of 
possession of schedule B land. 

2. The  defendants  contested  the  suit  by  filing  written 
statement wherein took the usual  pleas such as,   there is  no 
cause of  action,  the suit  is  not  maintainable,  the suit  is  time 
barred, the suit is bad for non- joinder of necessary parties, the 
suit is not properly valued and proper court fee has not been 
paid etc. The defendants stated that the schedule B land is their 
own  land  and  they  denied  the  allegation  of  encroachment. 
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According to the defendants, the plaintiffs have not described 
whether schedule C road is a public road or a private road. The 
defendants stated that they are the legal heirs of Bholanath Seal 
who was the owner of 2 bighas 1 katha 3.1/2 lechas in dag No. 
29 K.P. patta No. 74. Hence the defendants prayed for dismissal 
of the suit. 

3. The  following  issues  were  framed  by  my  learned 
predecessor- in- office 

ISSUES:

1. Whether there is any cause of action for filing this suit ?
2. Whether the suit is barred by limitation ?
3. Whether  the  suit  is  bad  for  non  -joinder  of  necessary 
parties ?
4. Whether the suit is maintainable in facts and law ? 
5. Whether the plaintiffs  have got right,  title and interest 
over schedule B & C land ?
6. Whether the plaintiff is entitled to get khass possession 
of schedule B land ?
7. To what relief / reliefs the parties are entitled to ?

DECISIONS AND REASONS THEREOF

4. The   plaintiff  side  examined  three  witnesses  and  the 
defendant side examined one witness. 
The following documents were exhibited by plaintiff side: 

Ext. 1. Jamabandi copy 
Ext. 2. Certificate of delivery of possession by the government 
authorities.
Ext. Khazana receipts.

The defendant side exhibited one jamabandi copy as Ext. A but it 
is not signed as the original is not produced.

Heard arguments from the plaintiff side. 

ISSUE No. 1.

5.  The plaintiffs have claimed their right, title and interest 
over  schedule  B  and  C  land.  They  have  alleged  that  the 
defendants have encroached schedule B land forcefully which is 
a part of schedule A land belonging to the plaintiffs and have 
also tried to encroach schedule C land which is a path for their 
ingress  and  egress.  The  defendants  on  the  other  hand  have 
denied the allegation of encroachment. The defendants are the 
eastern boundary neighbour of  the plaintiffs.  After  perusal  of 
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the plaint  I  am of  the opinion that  the plaint  does disclose a 
cause  of  action.  Issue  No.  1  is  therefore  decided  in  the 
affirmative. 

ISSUE No. 2

6. The  defendants  in  their  written  statement  contended 
that  the  suit  is  barred  by  limitation.  On  the  other  hand  the 
plaintiffs  would  plead  that  the  cause  of  action  first  arose  on 
14/09/2008 when the defendants encroached schedule B land. 
This  is  a  suit  for  declaration  with  the  consequential  relief  of 
recovery of possession. Thus the suit is governed by Art. 65 of 
the  Limitation  Act,  1963.  The  alleged  act  of  this  possession 
happened on  14/09/2008 and  the suit  was  filed  in  the  same 
year. Hence I find that the suit is within limitation. Issue no. 2 is 
decided in the negative.

ISSUE NO. 3:

7. This is a declaratory suit with consequential reliefs. The 
plaintiffs claim to be the owners of schedule A land and prayed 
for recovery of schedule B land. The defendants contended that 
the suit is bad for non-joinder of all the legal heirs of late Jayanta 
Sarma  and  Smti  Bharati  Baruah  who  is  the  daughter  of  late 
Bholanath Seal. However during cross examination no question 
was put to the PW1 as regards non-joinder of parties. There is 
no evidence from the defendant side to show that there is any 
other necessary party whom the plaintiffs have not impleaded in 
this  suit.  In  fact  DW1  Dakhina  Das  admitted  in  his  cross 
examination  that  the  plaintiffs  have  rightly  impleaded  the 
parties. Hence I decide this issue of non-joinder in the negative.

ISSUE NO. 4:

8. Although the defendants contended that the suit is not 
maintainable,  they  did  not  cite  any  specific  reason  for  non-
maintainability. This being a civil suit in nature is maintainable in 
present facts and circumstances as well as in law. Issue no. 4 is 
decided in the affirmative.

ISSUE NO. 5:

9. The plaintiffs  are  claiming  their  right  title  and  interest 
over schedule  B & C land stating that schedule B is a part of 
schedule A land which was settled in the name of plaintiff no. 1 
and his  brother Jayanta Sarma and schedule C land is  a road 
used by them for their ingress and egress from the eastern side. 
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PW1 Tapash Kumar Sarma is  plaintiff  no.  1.  He deposed that 
schedule A land was settled by the authorities in the name of his 
brother ( predecessor –in-interest of plaintiff no. 2-7) and him in 
1996 vide Ext.  1 and they got possession as evident from the 
certificate issued by learned ADC vide Ext. 2. According to him, 
the  land  has  been  mutated  in  their  names  and  he  has  been 
paying  revenue.  He  exhibited  some  revenue receipts  (  Ext.  3 
series) to that effect. He further deposed that there is a path 
measuring 30 x 100 ft. from their land to the Govt. Road which is 
described in schedule C of the plaint. 
10. The testimony of PW1 remained unshaken during cross 
examination as far as the question of title over the schedule B is 
concerned. The defendant though contended that the suit land 
belongs  to  patta  no.  74,  dag  no.  29,  they  did  not  lead  any 
evidence to prove that fact.  DW1 (defendant no. 1)  deposed 
that his father and the father of plaintiff  no. 1 were the joint 
pattadars of patta  land covered by patta no. 74 and dag no. 29 
and that being the case the defendants are 50 % owners of the 
land in dag no. 29. But in his cross he stated that the suit land is 
jointly in the name of his father and the father of plaintiff no. 1. 
However, his father and plaintiff no. 1’s father are shown to be 
joint pattadars in respect of patta no. 74 only. He also admitted 
that schedule B is a part of schedule A land. DW1 has exhibited 
one jamabandi copy but he did not produce the original and he 
did  not  turn  up  for  further  cross  examination.  As  such  the 
veracity of his evidence is at stake. I do not wish to rely upon his 
testimony. He denied any knowledge as to any revenue appeal 
being no. RA No. 176 R.A.(k)/97 wherein the  cancellation of his 
father’s name from patta no. 74 was upheld. No evidence has 
been led by either party in respect of cancellation of name of 
Bholanath Seal from patta no. 74, dag no. 29 and this dag, patta 
are not related to the suit land. Moreover, the defendant side 
has not proved that suit land falls in dag no. 29, patta no. 74. 
11. Although the defendants tried to bring in facts regarding 
non-partition of schedule A land between the plaintiffs during 
cross of PWs, I am of the opinion that this fact does not effect 
the merits of the.
12.  As  regards  schedule  C  land  it  is  seen  from  the  cross 
examination  of  PW1  and  DW1  that  there  is  a  private  road 
between the  parties  which  is  used  by  both  the  parties.  PW3 
Pankaj Kalita testified that schedule C road is a private road of 
the plaintiffs. PW3 Mrinal Kr. Sarma is a brother of plaintiff no. 
1,  and  he deposed that he has no share in the suit land. He 
testified that schedule B land falls  within schedule A land. He 
also testified that the schedule C land is a road and is used by 
the plaintiffs as well as  other people. 
13. From the testimony of the witnesses on both the sides it 
has become clear that schedule C land is a road open for the 
plaintiffs as well as the general public  and the plaintiffs cannot 
lay exclusive claim over this road, however, their right of user 

Page 5 of 8



cannot be curtailed. Hence I  decide issue no. 5 accordingly in 
favour of the plaintiffs but with the observation that the right, 
title and interest over schedule C land cannot be claimed by the 
plaintiffs in exclusion of others. 

ISSUE NO. 6:

14. This  issue  is  to  whether  the  defendants  encroached 
schedule B land and obstructed the plaintiffs in using schedule C 
path.  PW1  deposed  that  the  defendants  on  14-9-08 
dispossessed  them  from  schedule  B  land  by  raising  bamboo 
fencing and thereafter constructed one septic tank and planted 
threes there. According to him, the defendants did not stop their 
actions in spite of repeated requests and there arose dispute 
between the parties. Further he deposed that the defendants on 
11-10-08 tried to encroach the schedule C land by removing the 
side pillars put by them and both the parties quarrelled over it. 
Then on 12-10-08 the defendants engaged labourers to dig  a 
portion of the road and piled up building materials on their land 
and told  the plaintiffs  that  they will  raise  a  house  there  and 
asked  the  plaintiffs  to  stop  using  the  road.  As  a  result  the 
plaintiffs lodged one FIR with the police. His evidence remained 
un rebutted during cross examination. 
15. PW3 testified during cross examination that there was a 
dispute between the parties on 11-9-08 in respect of schedule B 
land and he acted as a mediator and thereafter, another dispute 
arose between them in respect of  schedule C land.  PW2 also 
testified that there were two incidents between the parties in 
2008  and  the  defendants  have  encroached  a  portion  of 
plaintiffs’  land.  The  defendant  side  could  not  rebut  this 
allegation of dispossession by leading any proof thereof. Hence I 
hold that the plaintiffs have been able to prove their case and 
are entitled to get khass possession of schedule B land. Issue no. 
6 is decided in the affirmative.

ISSUE NO. 7:

16. In view of the above discussions I hold that the plaintiffs 
have right, title and interest over schedule B land and they are 
entitled to recover khass possession of schedule B land from the 
defendants. They have the right to use schedule C land as their 
road  for  ingress  and  egress  without  any  interference  from 
anyone.
 This issue is decided accordingly in favour of the plaintiffs.
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ORDER

17. The suit is decreed on contest. The plaintiffs have right, 
title and interest over schedule B land and they are entitled to 
recover khass possession of  schedule B land by removing the 
defendants,  their  men  and  materials.  The  plaintiffs  have  the 
right to use schedule C land as their road for ingress and egress 
and the defendants are permanently  restrained from entering 
into schedule B land and from raising any further  construction 
there and also from obstructing the plaintiffs in using schedule C 
land. 

          Prepare decree accordingly. 
 Given under my hand and seal of the court on 6-6-13. 
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ANNEXURES

PLAINTIFF SIDE

PW1.. TAPASH  KR. SARMA
PW2.. MRINAL  KR. SARMA
PW3.. PANKAJ KALITA

DOCUMENTS

Ext. 1. Jamabandi copy 
Ext.  2.  Certificate  of  delivery  of  possession  by  the  government 
authorities.
Ext. Khazana receipts.

DEFENDANT SIDE 

DW1.. DAKHINA DAS

DOCUMENTS 

            Ext. A : jamabandi copy
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