
HIGH COURT  FORM NO- (J) 2

HEADING OF JUDGMENT IN ORIGINAL SUIT

District- Kamrup

In the  Original Court of  Munsiff No. 2

Present-  S. Handique, AJS

Saturday     the          1st   day  of  June’2013

Title Suit  No. 62/10

Smti Pushpa Devi Surekha & Anr.

                                          (Plaintiffs)

-Vs-

                                                 GMDA & anr.

                                    (Defendants)

This suit coming for final hearing   on   16-5-13   in presence of 

     Mr. R. Bordoloi                                      Advocates of the plaintiff

                                                                                         

 Mrs. Milie Hazarika

 Ms. Malabika Baruah                             Advocates of the     defendant

And  stood  for  consideration  to  this  day  the  court  delivered  the 

following judgment.  
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JUDGMENT

T.S. 62/10

1. This is a suit for declaration and permanent injunction. 
The  brief  facts  of  the  plaintiffs’  case  is  that  one  Bhagawan 
Prasad Agarwala was the owner and possessor of a plot of land 
measuring 1 katha 12 lechas covered by K.P. patta No. 85 and 
dag  No.  951  in  village  Japorigog  now  Sahar  No.  2  Japorigog 
under  Beltola  Mouza.  During  his  life  time  Bhagawan  Prasad 
Agarwala  obtained  permission  for  constructing  a  two  storied 
RCC building from the GMC on 14/10/1980 but he constructed 
only half  portion of the building as per the approved plan by 
leaving 10 feet wide front margin. After his death Saraswati Devi 
Jain  inherited  the  said  plot  of  land  and  after  her  death  Ram 
Gopal Surekha inherited that plot of land. Ram Gopal Surekha is 
the father of plaintiff No. 1 and grandfather of minor plaintiff 
No. 2. He gifted 12 lechas of land along with the half constructed 
RCC building from the aforesaid 1 katha 12 lechas to his only 
daughter i.e. plaintiff  No. 1 vide Gift Deed No. 2647/05 dated 
17/03/2005. Some portion of the rest of the land was acquired 
by the authorities for widening the G.S. Road. As some of the 
land was acquired for widening of G. S. Road, the front margin of 
the RCC building was reduced to 5 feet only. The plaintiff no. 1 
applied for construction of a building by demolishing the existing 
half constructed RCC building and GMDA granted the permission 
for construction for ground and first floor over the schedule A 
plot  of  land on 08/07/2007.  However  the plaintiffs  could  not 
construct the proposed the RCC building as per the NOC dated 
08/07/2007  due  to  the  ill  health  of  Ram  Gopal  Surekha  and 
death of the husband of plaintiff No. 1. The plan submitted along 
with the construction permission application dated 27/05/2008 
was  however  erroneous  and  could  not  be  rectified  by  the 
plaintiff No. 1. After obtaining the NOC from GMDA the plaintiff 
received katcha patta in respect of 14 lechas of land although 
the  plaintiff  No.  1  got  only  12  lechas  through  the  gift  deed. 
Thereafter  Ram  Gopal  Surekha  gifted  another  plot  of  land 
measuring  2  lechas  in  favour  of  the  plaintiff  vide   gift  deed 
bearing No. 11405 dated 29/08/2008. The said 2 lechas of land 
described  in  schedule  B  is  adjacent  to  the  southern  side  of 
schedule A land described in the plaint. Then the plaintiffs made 
some superficial renovation of the existing RCC building only to 
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earn  livelihood  by  letting  it  out  to  tenants.  After  the  said 
superficial  renovation  of  the  building  the  GMDA/  defendants 
issued one noticed dated 18/11/2008 alleging violation of the 
approved  plan.  The  plaintiff  No.  1  submitted  her  reply  on 
1/12/008 seeking some time for submitting fresh copy of site 
plan. Again the defendant issued another noticed on 4/3/2009 
alleging deviation of the approved building plan. The plaintiffs 
again submitted their reply on 6/3/2009 explaining all the facts. 
The plaintiff  then submitted a revised plan on 13/4/2009 and 
14/7/2009 and defendants fixed the date of inspection. But  no 
such inspection has been carried out till  now nor the revised 
plan submitted by the plaintiff has been approved. Thereafter, 
the  defendants  remained  silent  for  long  but  suddenly  on 
3/2/2010 issued one notice to the plaintiff under section 88 of 
the  GMDA  Act  directing  the  plaintiffs  to  demolish  the 
unauthorized portion of the building. The plaintiffs submitted a 
representation on 6/2/2010 praying for reconsideration of the 
proposed  demolition  order.  According  to  the  plaintiffs,  the 
actions of the defendants are highly illegal, malafide, arbitrary 
and null and void as the plaintiffs have not carried out any new 
construction of the RCC building.  It is submitted that the said 
RCC building is the only source of livelihood for the plaintiff and 
if the building is demolished then the plaintiff will suffer a lot. 
Hence the plaintiffs prayed for declaration that the notice vide 
memo No. GMDA/ BP/ 1361/ 27-5-2008/ 19 (A) issued in the 
guise  notice  No.  GMDA  /  BP/  1361/  27-5-2008  /  18  dated 
4/3/2009 issued by the defendants are illegal, null and void and 
also for permanent injunction against the defendants.
2. The defendants filled written statements contesting the 
suit  on  various  grounds  such  as  the  suit  is  not  maintainable, 
there is no cause of action etc. It is contented by the defendants 
that the so called approval by the GMC in 1980 cannot be the 
basis  for  construction after  almost  thirteen years  without the 
approval being renewed by the GMC. It is further contented that 
the NOC given by GMDA on 8/7/2007 was for construction of 
ground floor, first floor and a portion of mezzanine floor. The 
defendants denied that superficial renovation was done. On the 
other hand they alleged that it was  entirely a new construction. 
Therefore the show cause noticed dated 18/11/2008 was served 
upon the plaintiff. The plaintiffs submitted the reply seeking 7 
days time for submitting a fresh copy of the site plan but the 
plaintiffs  never  submitted  any  site  plan  even  after  expiry  of 
seven days. Therefore the defendants had to issue the impugned 
notice on 4/3/2009. It is also submitted that the plaintiffs never 
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came to their office as per procedure for enabling the GMDA to 
conduct the site  inspection.  The defendants denied that  their 
action  is  illegal.  Further  they  contended  that  the  plaintiffs 
submitted  another  representation  on  17/3/2010 raising  some 
new issues which is under consideration of the sub - committee. 
According  to  the  defendants,  the  impugned  noticed  dated 
3/2/2010 has lost its force as the matter is now pending before 
the sub - committee. Hence the defendants prayed for dismissal 
of the suit.

3. The  following  issues  were  framed  by  my  learned 
predecessor- in- office: 

ISSUES

1. Whether there is any cause of action for filling the suit? 
2. Whether the notices dated 3/2/2010 and 4/3/2009 are 
illegal?
3. Whether the plaintiff is entitled to get a decree as prayed 
for?

DECISIONS AND REASONS THEREOF

4. Both  sides  examined  one  witness  each.  The  following 
documents were exhibited by the plaintiff.
Ext. 1: Certified copy of draft citha 
Ext. 2: Certified copy of gift deed No. 2647 dated 17/3/2005.
Ext. 3: NOC bearing No. GMDA /BP/ 1361/ 27052008/15 dated 
8/7/2007.
Ext. 4: Katcha patta 
Ext. 5: Certified copy of gift deed bearing No. 11405/08 dated 
29/8/2008.
Ext.  6:  Letter  dated  1/12/2008  sent  by  the  plaintiff  to 
defendants.
Ext. 7: Reply given by plaintiff on 6/3/2009 
Ext. 8 and 9: Money receipts dated 13/4/2009 and 14/7/2009 
for payment of application fee / process fee.
Ext. 10: site plan of the proposed residential building submitted 
to the GMDA for approval.
Ext.11: Pucca patta 
Ext. 12: Copy of order dated 2/3/2010 past by the CEO, GMDA 
vide memo No. GMDA/BP/1361/27/5/2008 / 19(A).

Page 4 of 11



Ext. 13: Representation submitted by plaintiffs on 6/2/2010.
Ext. 14: Municipality Tax pay receipts.
Ext. 15: Medical documents of Ram Gopal Surekkha 

The following documents are executed by the defendants side.

Ext. A. Authority letter of CEO, GMDA 
Ext. B: NOC issued by GMDA.
Ext. C: Show cause notice dated 18/11/2008.
Ext. D: Notice dated 4/3/2009.
Ext. E: Notice dated 3/2/2010.

Heard arguments  from both the sides.  I  place  my findings  as 
follow:

Decision on issue No. 1 & 2 

5. Both these issues are taken up together for convenience 
of discussion. The plaintiffs have prayed for a declaration that 
the  notice  issued  under  memo  No.  GMDA/  BP/  1361/  27-5-
2008/ 19(A) dated 3/2/2010 issued in the guise of notice No. 
GMDA / BP/ 1361/ 27-5-2008/18 dated 4/3/2009 by defendants 
in respect of the RCC building of the plaintiffs as illegal, null and 
void,  without  any  jurisdiction  and  not  binding  upon  the 
plaintiffs.  PW 1 Smti.  Puspa Devi  Surekha has deposed in her 
evidence on affidavit that she and her minor son are the joint 
owners of the property mentioned in schedule A and B of the 
plaint on the strength of two gift deeds  ( Ext. 2 and 5) executed 
by her father Ram Gopal Surekha. According to her, Bhagawati 
Prasad  Agarwala  who  was  the  original  owner  of  1  katha  12 
lechas of  land covered by the suit  dag and patta No.  85 had 
obtained building permission from the GMC on 14/10/1980 and 
he constructed the first floor by leaving 10 feet wide margin for 
front  set  back.  She  however  stated  that  she  had  wrongly 
mentioned the name of Bhagwati Prasad Agarwala as Bhagwan 
Prasad Agarwala in the plaint. She also deposed that her father 
inherited  the  said  plot  of  land  from  Saraswati  Devi  Jain  but 
obtained  construction  permission  in  the  name  of  his  son 
Bhagawati  Prasad  Agarwala  (  Brother  of  plaintiff  no.  1) 
thereafter  her father Ram Gopal  Surekha  gifted 12 lechas of 
land  along  with  the  RCC  building  vide  Ext.  2  and   another  2 
lechas  vide  Ext.5  to  the  plaintiffs.  She  deposed  that  she  had 
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applied for building permission to the GMDA and obtained it on 
8/7/2007 vide Ext.  3,  however the site plan submitted by her 
was  erroneous  and  could  not  be  rectified  by  her  as  she  is 
uneducated and her father is old and ailing. According to PW 1, 
after  execution  of  the  second  gift  deed  she  made  some 
superficial  renovation  of  the  RCC  building  and  no  new 
construction was done. But the defendants issued her a notice 
on  18/11/2008  alleging  violation  of  the  approved  plan.  She 
replied vide Ext. 6 and sought for time to submit a fresh copy of 
the  site  plan.  But  the  defendants  again  issued  a  letter  on 
4/3/2009 making the same allegation against  which she filled 
her reply dtd 6/3/2009 vide Ext. 7. Thereafter she submitted a 
revised  plan  along  with  prescribed  fees  on  13/4/2009  and 
14/7/2009. 

6. During  her  cross  examination  PW  1  stated  that  the 
building is in her name. She expressed her ignorance about the 
building  permission  of  GMC  obtained  in  1980  as  all  the 
construction was done by her father. She admitted that in her 
first  reply  (Ext.6)  she  did  not  mention  anything  about  the 
existing  building.  She  however  admitted  that  whatever 
construction is  there  she  has  done it  after  getting  NOC from 
GMDA. 

7. It is seen from the documents filled by the plaintiffs that 
the plaintiff requested the defendants to withdraw the site plan 
sanctioned to them earlier being erroneous and to regularize the 
internal  modifications  done  to  the  existing  structure.  The 
defendants have not disputed the title deeds of the plaintiffs. 

8. Ext.  3  i.e.  the  NOC  given  by  GMDA  shows  that  the 
plaintiffs were given permission to erect a building consisting of 
ground floor,  first  floor  and  mezzanine  floor.  The  defendants 
vide Ext. 12 alleged that the plaintiffs have constructed the   2nd 

floor  which is  unauthorized and some portion of the ground 
floor and 1st floor are also  unauthorized. From Ext. C it is seen 
that the defendants asked for reply from the plaintiffs regarding 
unauthorized construction. And thereafter passed the order vide 
Ext.  D  declaring  that  some  portion  of  the  building  are 
unauthorized  and  finally  passed  the  order  for  demolition  on 
3/2/2010. 

9. DW  1.  Abotosh  Bhuyan  deposed  that  the  plaintiffs 
applied for permission to construct G plus 2 storied commercial 
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building  over  12  lechas  of  land  and  the  GMDA  vide  Ext.  B 
granted permission to construct only ground and first floor and 
cantilever projection was not allowed. But the plaintiffs made 
deviation in the approved plan for which the GMDA issued show 
cause notice dated 18/11/2007 vide Ext.C. The plaintiffs No. 1 
prayed  for  time  to  file  a  detailed  reply  vide  letter  dated 
1/12/2008. However no such detailed reply or fresh copy of site 
plan was filled by the plaintiffs. Thereafter the GMDA issued the 
notice dated 4/3/2009 (Ext. D) asking the plaintiffs to demolish 
the unauthorized the building within 5 days. Against this notice 
the plaintiffs submitted a reply dated 6/3/2009 requesting the 
GMDA  to  revoke  /withdraw  the  site  plan  stating  it  to  be 
erroneous  and  to  regularize  the  internal  modification.  The 
plaintiffs  then  submitted  a  revised  plan  along  with  gift  deed 
executed in respect of  2 lechas of land by paying the prescribed 
fee.  The  GMDA  fixed  the  dates  for  site  inspection.  But  the 
plaintiffs did not come to their office as per procedure and site 
inspection could not be carried out and accordingly the order 
dated 3/2/2010 was passed.  According to DW1,  the plaintiffs 
on 17/3/2010 filled a representation along with a building plan 
approved  by  GMC  on  14/10/1980,  although  there  was  no 
whisper  about  the  existing  building  while  applying  for 
permission  of  the  building.  He  stated  that  the  plaintiffs 
representation  is  referred  to  the  Sub  -  Committee  for 
consideration and therefore no question of taking any action on 
the basis of the demolition dated on 3/10/2010 arises now.
10. The  plaintiffs  have  not  adduced  any  documentary 
evidence to prove that the building is old. The municipality tax 
paying receipts are only of the year 2009, 2010. These receipts 
do not  prove that  the building is  standing there  since 1980s. 
Moreover, there is admission of the plaintiff no. 1 that whatever 
construction  is  there  it  was  made  after  getting  the  GMDA 
permission  dtd  8-7-07.  Further,  the  plaintiffs’  case  is  that 
Bhagwan Prasad/ Bhagwati  Prasad Agarwalla  had constructed 
the half portion of the house. They denied having made any new 
constructions. The plaintiffs admitted that the GMDA permitted 
construction  of  only  ground  and  first  floor,  but  the   GMDA 
issued  impugned  notices  alleging   that  the  plaintiffs  have 
constructed the 2nd floor too without authority. On one hand the 
plaintiffs state that the site plan approved by GMDA on 8-7-07 is 
erroneous and on the other  hand they assert  that  they have 
made only superficial renovations.  Thus I find the averments of 
the plaintiffs as self -contradictory.
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11. The  defendant  side  argued  that  the  suit  is  barred  by 
section 95 and 101 of the Guwahati Metropolitan Development 
Authority  Act  1985.  This  legislation  was  enacted  with  the 
objective of  development of  the Guwahati  metropolitan area, 
for formulation of schemes, master plans and implementation of 
it  for  public  safety  and  security  and  general  welfare  of  the 
people. 
12. Section  95 of the Guwahati Metropolitan Development 
Authority Act, 1985 creates a bar on filing of suits against any 
officer  of  the  GMDA  without  serving  a  written   notice  as 
required  and  before  expiry  of  two  months  from  the  date  of 
notice. 
13. Section 101 provides that no order made in exercise of 
any  powers  conferred  by  or  under  this  Act  shall  be  called  in 
question in any court except as provided in this Act. 
14. There is also provision of appeal against the order passed 
by the authority u/s 71 of the Act. Further section 76 provides 
that no suit  or  prosecution or  other legal  proceeding shall  lie 
against any person for anything which is done or intended to be 
done in pursuance of this Act or any order made thereunder. 
15. Now coming to the facts of the present case I find that 
the defendants first issued the notice dtd 18-11-08  u/s 87 of the 
Act  asking  the  plaintiffs  to  discontinue  the  unauthorized 
constructions of the building and to show cause within 10 days. 
In reply to this notice the plaintiffs sought for time give reply 
vide  letter  dtd  1-12-08.  But  no  such  reply  was  given,  so  the 
defendants issued notice dtd 4-3-09 declaring the constructions 
as  unauthorized.  The  plaintiffs  replied  vide  letter  dtd  6-3-09 
asking  the  defendants  to  revoke  the  site  plan  sanctioned  by 
them earlier.  The plaintiffs  then submitted a revised plan and 
the  defendants  fixed  the  date  for  site  inspection,  but  the 
plaintiffs  did  not  co-operate  and site  inspection could  not  be 
done. The defendants then issued the notice dtd 3-2-10 asking 
the plaintiffs to pull down the unauthorized structure. Thus the 
impugned notice was issued on 3-2-10 and the suit was filed on 
8-2-10 without serving any statutory notice as provided u/s 95 of 
the Act.  In fact, when the plaintiffs themselves admitted to have 
submitted an erroneous site plan they cannot come to the court 
now alleging that the defendants issued the demolition notice 
illegally.  Moreover,  the Act  is  comprehensive in  nature in  the 
sense that there is a redressal mechanism provided under the 
Act  itself.  The  plaintiffs  have  come  to  the  court  without 
exhausting the remedies available under this Act. Furthermore, 
they have also made representation before the defendants with 
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a proposed/ revised plan right after instituting this suit and their 
representation  is  pending  for  consideration  before  the  Sub-
Committee. According to the defendants the impugned notice 
has lost its force as the representation is pending. In view of the 
above facts I hold that there is no cause of action for this suit. As 
such I decline to declare the impugned notices as illegal or null 
and void.
16. Issue no. 1 and 2 are decided in the negative.

Decision on issue no. 3:

17. In view of the above discussions, I hold that the plaintiffs 
are  not  entitled  to  any  reliefs.  Issue  no.  3  is  decided  in  the 
negative. 

ORDER

18. The suit  is  dismissed on contest.  Prepare decree accordingly. 
Given under my hand and seal of the court on 1-6-13. 
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ANNEXURES

PLAINTIFF SIDE 
PW1..SMTI PUSHPA DEVI SUREKHA

DOCUMENTS

Ext. 1: Certified copy of draft citha 
Ext. 2: Certified copy of gift deed No. 2647 dated 17/3/2005.
Ext.  3:  NOC  bearing  No.  GMDA  /BP/  1361/  27052008/15  dated 
8/7/2007.
Ext. 4: Katcha patta 
Ext.  5:  Certified  copy  of  gift  deed  bearing  No.  11405/08  dated 
29/8/2008.
Ext. 6: Letter dated 1/12/2008 sent by the plaintiff to defendants.
Ext. 7: Reply given by plaintiff o 6/3/2009 
Ext.  8  and  9:  Money  receipts  dated  13/4/2009  and  14/7/2009  for 
payment of application fee / process fee.
Ext. 10: site plan of the proposed residential building submitted to the 
GMDA for approval.
Ext.11: Pucca patta 
Ext. 12: Copy of order dated 2/3/2010 past by the CEO, GMDA vide 
memo No. GMDA/BP/1361/27/5/2008 / 19(A).
Ext. 13: Representation submitted by plaintiffs on 6/2/2010.
Ext. 14: Municipality Tax pay receipts.
Ext. 15: Medical documents of Ram Gopal Surekkha 

DEFENDANT SIDE

DW1..ABATOSH BHUYAN

DOCUMENTS

Ext. A. Authority letter of CEO, GMDA 
Ext. B: NOC issued by GMDA.
Ext. C: Show cause notice dated 18/11/2008.
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Ext. D: Notice dated 4/3/2009.
Ext. E: Notice dated 3/2/2010.
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