
Title Suit 454 of 2009
HIGH COURT FORM No.( J) 2

HEADING OF JUDGMENT IN ORIGINAL SUIT/CASE
District...Kamrup

In the Court of Munsiff No.1 Guwahati

                           Present :- Mrs Audri Bhattacharyya
                          The      7th  day of June , 2013.

Title Suit 454 of 2009

Md Ahan Ali………………..………………...  .......Plaintiff 

        -Versus-
Md Jaynal Abedin
Md Mirza Abdul Rahim
Md Habibur Rahman
Md Amir Hamza
Md Anwar Hussain……….……………………Defendants .

Give dated or dates This Suit/Case coming on for final

hearing  on 17-05-2013 the presence of

Sheri D Talukdar               ........................ Advocate(s) for Plaintiff.
 

  Mr Anwar Paramanik         ......................Advocate for Defendant

and having stood for consideration to this day, the Court
delivered the following judgment:
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JUDGMENT

               This is a suit for declaration  of right, title and interest and 

for recovery of possession and for permanent injunction. 

That  originally  Abdul  Mandal,  son of  Late Dustar  Mandal, 

Ahan Ali the plaintiff,  son of Late Jabed Ali,  Mustt.  Nessa Bibi, 

wife of Late Jabed Ali and Hukum Ali, son of Late Jabed Ali were 

the absolute owner of a plot of land measuring 17 Bighas, 4 Kathas 

of Dag No.289 of K.P. Patta No.27 of Village – Tupamari  under 

Mouza Nagarbera, Dist.- Kamrup, Assam.

Abdul Mandal, Ahan Ali and Hukum Ali were the brothers 

and Mustt. Nessa Bibi were their mother and all the pattaders for 

their  own  convenient  made  an  oral  mutual  family  settlement  in 

respect of their landed properties in the last part of December, 1990 

and as a result of mutual family settlement the plaintiff become the 

absolute owner of a plot of land measuring 7 Bigha out of 17 Bighas 

4 Kathas of Dag No.289 of K.P. Patta No. 27 of village – Tupamari 

under  Mouza  Nagarbera,  Dist.-  Kamrup  ,  as  described  in  the 

schedule  of  the  plaint  and  accordingly  the  plaintiff  has  been 

peacefully possessing the same having right, title,  interest thereon 

without any disturbance from any corner and defendants  have no 

locus- standi upon the suit land.
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On 2.03.2009 the defendants along with anti-social elements 

have  illegally  entered  into  the  land  of  the  plaintiff  and  tried  to 

occupy the suit land but due to intervention the defendants could not 

do so.

The plaintiff  submitted that the defendants are stranger and 

they  have  no  locus-standi  upon  the  land  of  the  plaintiff.  On 

26.03.2009 the plaintiff has gone to his land for ploughing the suit 

land  for  cultivation  then  the  defendants  along  with  anti-social 

elements  obstructed  the  plaintiff  and  asked  the  plaintiff  not  to 

plough and cultivate in the suit land.

The  plaintiff  further  pleaded  that  again  on  9.09.2009  the 

defendants along with anti-social elements threatening to the life of 

the plaintiff 3 Bighas out of 7 Bighas of the aforesaid Dag and Patta 

and driven out the plaintiff from the suit land. Defendants are now 

trying to sell/mortgage the suit land to some other persons for their 

illegal gain and also now trying to change the nature, feature and 

character of the suit land with the help of the anti-social elements 

and finding no alternative the plaintiff has been compelled to file 

this suit for his redress.

           The  plaintiff  therefore  prayed  to  pass  decree  for 

declaration of right, title, interest of the plaintiff in respect of the 

suit land as described in the schedule-‘B’ of the plaint and also 

prayed for decree of permanent injunction. .
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The plaintiff also prayed for decree for recovery of khas possession 

in respect of the suit land in favour of the plaintiff as described in 

the schedule – ‘B’ of the plaint by removing any men and materials 

etc. thereof.

Written Statement :-

The defendants contested the suit by filling written 

statement wherein it is submitted that Nessa Bibi died about 20 years 

ago  and  before  her  death  was  in  lock  with  Dustor  Mondal  and 

begotted  son  Abdul  Mandal   and  daughters  Moto  Bhanu  and 

Shohitum Nessa while in wedlock. After death of Dustor Mondol 

she remained a widow for some time about ¾ years. Then she was 

married to Late Javed Ali and they  both remain husband and wife 

till  death  and they  begotted  son.  Ahan Ali  and Hukum Ali.  The 

defendants do not admit  of the suit  property being joint property. 

The suit property is the absolute property of Abdul Mondal which he 

acquired of his own beyond the property he got from father side too.

Abdul Mondal  finding his mother marrying the 2nd 

time being in pitiable condition felt agony in his mind and to make 

the estate of mother in safe side got purchase 3 Bighas 4 Kathas 12 

Lechas land from Bisha Bepari for mother’s use and maintenance 

after  the death of  mother  her  two son’s  begotted from Javed Ali 

become owner of the same.  In this distress when wanted to sale the 

land these defendants propose to purchase the land and finally the 

defendants purchase the land from Ahan Ali and Hukum Ali, since 

being  in  possession  now  the  total  suit  land  are  in  complete 
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possession of the defendants where plaintiff or their men had no any 

short of title and possession over the suit land.

The  defendants  denied  that  the   plaintiff  was   dispossessed   on 

26.03.2009  and that the .

It is, therefore, prayed that the suit be dismissed 

with cost to the defendant.

Upon the pleadings of the parties the following issued were  framed 

in the suit :-

1. Whether the suit  property is the self  acquired property of 

Abdul Mondol?

2. Whether Abdul Mondal , Ahan Ali and Hukum Alia are the 

sons of Musstt Nessa Bibi?

3. Whether  the  three  brothers  mutually  settled  the  landed 

properties whereby the plaintiff came to be in occupation of 

suit land?

4. Whether  the defendants  have  attempted to  dispossess 

the plaintiff and actually dispossessed him from schedule B plot of 

land?

5. Whether the plaintiff was ever in possession of the suit 

land?

6. Whether the plaintiff is entitled to the reliefs as prayed 

for?

The plaintiff  adduced evidence of  2 witnesses and the defendant 

side adduced the evidence of 2 witnesses and the  witnesses were 

examined . Argument was heard for and on behalf of both the parties 
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Decision , DISCUSSION AND REASON THEREOF:-

The  materials  available  on  record  are  gone  through  to  arrive  at 

decision in the issued framed:

Issue  No.  1  :  Whether  the  suit  property  is  the  self  acquired  

property of  Abdul Mondol?

The defendants pleaded in their written statement that the suit land is 

the self acquired property of Abdul Mondol. Abdul Mondol out of 

love for his mother and considering her pitiable condition after her 

marriage with Javed Ali , in order to secure security for his mother 

purchased 3 Bighas 4 Kathas 12 Lechas land from Bisha Bepari for 

his mother’s use and maintenance. After her death the two sons of 

Nessa Bibi namely Ahan Ali and Hukum Ali became owner of the 

same .  But later  on ,  during their  distress  condition the two sons 

proposed to sell the said plot of land  and the defendants  purchased 

the  suit  land from Ahan  Ali  and  Hukum Ali  and since  then  the 

defendant have been in possession of the same.

The defendants  exhibited  number  of  documents  in  their  evidence 

which are as follows:-

Exhibit Ka is the is the copy of Patta 

Exhibit Kha, Kha (1) is the copy of Jammabandi .

Exhibit Ga , Ga(1) are the copy of draft Citha

. Exhibit Gha (i) and Gha(ii) are the Katcha agreement for sale. 

Exhibit Unga (1) to Unga (15) are the land revenue paying receipts. 

6



But none of these documents can provide any prove that the suit 

property , measuring 3 Bighas of land of Dag No. 289 of K.P.Patta 

No. 27 , Village Tupamari , Mouza Nagarbera , Kamrup is the self 

acquired property of the Abdul Mondol .  All the landed documents 

only reflects that the said land was mutated in the revenue records in 

the name of Nessa Bibi and after her death the name of Ahan Ali 

and Hukum Ali were mutated. The land revenue though  paid by the 

defendants but in the name of  Ahan Ali  and Hukum Ali. 

Hence the defendants failed to rpove that the suit property is the self 

acquired property of Abdul Mondol. 

 
Issue No. 2 : Whether Abdul Mondal , Ahan Ali and Hukum Alia  

are the sons of Musstt Nessa Bibi?

The plaintiff pleaded that Abdul Mandal, Ahan Ali and Hukum Ali 

were the brothers and Mustt. Nessa Bibi were their mother. 

The defendant in their written statement submitted that  NessaBibi 

first married Dustor Mondol and Abdul Mandal is the son of Late 

Dustor Mandal   while in wedlock. After the death of Duster Mondol 

, Nessa Bibi  Maaried Late Jabed Ali and  Ahan Ali anD Hukum Ali 

are the sons of Late Jabed Ali and  Nessa Nibi. 

Pw1 Ahan Ali  deposed  in  his  cross  examination  also  that  Abdul 

Mondol is the son of Dustor Ali. 

Hence there is not dispute to the fact that Abdul Mandal, Ahan Ali 

and Hukum Ali are the sons of Nessa Bibi , through begotted from 

different fathers.
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Issue No. 3 Whether the three brothers mutually settled the landed  

properties whereby the plaintiff came to be in occupation of suit  

land?

The plaintiff pleaded that as a result of mutual family settlement the 

plaintiff become the absolute owner of a plot of land measuring 7 

Bigha out of 17 Bighas 4 Kathas of Dag No.289 of K.P. Patta No. 27 

of village – Tupamari under Mouza Nagarbera, Dist.- Kamrup , as 

described in the schedule of the plaint and accordingly the plaintiff 

has been peacefully possessing the same having right, title, interest 

thereon without any disturbance from any corner. 

The same is also reiterated  by PW1 and PW2  in their evidence in 

chief. 

During  the  cross  examination  he  stated  that  there  was  written 

partition between them but he had not filed the paritition deed. 

From the pleadings of the plaintiff, the manner in which the family 

paritition , if any took place . It is not even submitted  as to whether 

the same was oral or written  and who were the persons who were 

present when the family settlement took place. The date , place of 

execution could not be mentioned by the plaintiff.  And had there 

been  any  written  document  in  this  regard,  as  submitted  by  PW1 

during his cross examination, he should have produced the same as 

because documentary evidence prevails over oral evidence. Simply 

submitting  that there exists  family settlement , by virtue of which 

the plaintiff became Absolute owner of suit land measuring 7 Bighas 
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,  without  any  evidence  with  regard  to  existence  of  such  family 

settlement   is  not  enough  to  hold  that  there  was  any  family 

settlement between  the three brothers  and they mutually settled the 

landed properties .

This issue is decided in negative. 

Issue No. 4 : Whether the defendants have attempted to  

dispossess the plaintiff and actually dispossessed him from 

schedule B plot of land?

Issue No. 5 : Whether the plaintiff was ever in possession of the  

suit land?

The plaintiff did not mention in his pleading in what manner 

they were in possession of the suit land. Though the plaintiff 

pleaded that  on 9.09.2009 the defendants along with anti-

social  elements  threatened   the  life  of  the  plaintiff   and 

dispossessed him from 3 Bighas of land  out of 7 Bighas of 

the aforesaid Dag and Patta, no evidence is submitted by the 

plaintiff,  except the oral evidence adduced by the plaintiff 

as PW1  . 

 But at the same time PW1 Ahan Ali deposed in his cross 

examination   that  he  does not remember the date when the 

defendant tried to dispossess him. He submitted that he had 

informed police but not copy of F.I,R. or any other police 
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paper  is  submitted  in  support  of  his  claim.  He  further 

deposed in his chief   that he  instituted a proceeding before 

Deputy Magistrate, but  the pleadings as well as his evidence 

in chief is silent regarding the same. 

PW1 exhibited the following documents:-

        Exhibit 1 is the copy of Citha of Dag No. 289 of K.P.Patta 

No. 27.

Exhibit II, III, IV and  V  are  the copy of land revenue paying 

receipt. 

         The land revenue receipts exhibited by the plaintiff and 

the defendants goes to show that the land revenue of the suit 

land was paid by the defendants in the name of the plaintiff. 

There is no explanation given by the plaintiff regarding the 

same.  The defendants on the other hand pleaded that they 

were in possession of the suit land since the days of their 

father  and has been paying land revenue accordingly. 

Applying the concept of the  preponderance of probability 

under the above mentioned circumstances , the probability 

lies in holding that the plaintiff was not in possession of the 

suit and land hence there was no questions of dispossession 

by the defendants. 

Both these issues are decided in negative. 
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Issue No. 6 Whether the plaintiff is entitled to the reliefs as prayed  

for?

              There is no dispute from the plaintiff as well as from the 

defendant side that Abdul Mandal, Ahan Ali and Hukum Ali are the 

sons of Nessa Bibi , through begotted from different fathers.

                  Hence  Abdul Mondol, along with Ahan Ali and Hukum 

Ali also has a share in the property left by Nessa Bibi  . Moreover as 

already discussed in issue No. 3 , the plaintiff failed to prove that 

that  there was any family settlement between  the three brothers 

and they mutually settled the landed properties .

                 In absence of the same , the plaintiff is not entitled for 

decree of declaration of absolute  right, title, interest of the plaintiff 

in respect of the suit  land as described in the schedule-‘B’ of the 

plaint.    The plaintiff is at best entitled for a decree of declaration 

that he is the joint owner of property described in schedule B of the 

plaint. 

           Moreover  the plaintiff failed to prove his possession over the 

suit land  and the date of dispossession , he is not entitled for decree 

for recovery of khas possession in respect of the Schedule B  land.

These issues are decided accordingly. 

ORDER

The suit is dismissed on contest with cost.

The plaintiff is not entitled to the  reliefs as prayed for. 

                Given under my hand and seal of the court on this the 7th 

day of  June, 2013.
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                                                                    Mrs Audri Bhattacharyya,

                                                               Munsiff No. 1, Kamrup.c9

Appendix

 

List of Plaintiffs witness:

PW1 Ahan Ali.

PW2 Md Insan Ali.

List of witness of the defendants

DW1 Mirza Abdur Rahim . 

DW2 Md Abdul Hakim.

List of documents filed by plaintiffs:-

Exhibit 1 is the copy of Citha of Dag No. 289 of K.P.Patta No. 

27.

Exhibit II, III, IV and  V  are  the copy of land revenue paying 

receipt. 

Exhibit III 

List of documents filed by defendants :-

Exhibit Ka is the is the copy of Patta 

Exhibit Kha, Kha (1) is the copy of Jammabandi .

Exhibit Ga , Ga(1) are the copy of draft Citha

. Exhibit Gha (i) and Gha(ii) are the Katcha agreement for sale. 

Exhibit Unga (1) to Unga (15) are the land revenue paying receipts. 
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                                                            Mrs Audri Bhattacharyya,

                                                                  Munsiff No. 1, Kamrup.
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