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                Assam Schedule VII, Form No. 132                                      

                                     HIGH COURT FORM No. (J) 2   

                      HEADING OF JUDGMENT IN ORIGINAL SUIT.

               IN THE COURT OF MUNSIFF NO 4. AT GUWAHATI.

                                          DISTRICT- KAMRUP

                                    Title Suit Case No. 302/2008

 Present:                                                                           Nabajit Bhatta. AJS.  
                                                                                                            MA. LL.B.

                                                                                                        Munsiff  No 4, Kamrup
                                                                                                        Guwahati.

7th Day  of June , 2013

Sri Brajen Kalita.                                                                .................... plaintiff. 

-Vs-

Smti Anima Thakuria and others.                                   .................... Defendants.

The suit is coming for final hearing  on  08-05-2013  in the presence of:

Mr. B. Sarma.                                                               :Advocate for plaintiff. 

Mr. S. Medhi.                                                               : Advocate for Defendants.

               and having stood for, consideration to this day, the court delivered the 
following Judgment.
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  JUDGMENT

(A suit for declaration of plaintiff’s right, title and interest, for recovery of khas 
possession of the suit land and for permanent injunction.)

1. The case of the  plaintiff in brief is that Late Naren Kalita was the original 
pattadar of a plot of land described as ‘Schedule A’,  measuring 3 Bigha, 1 katha 
4 lechas which is covered by Dag No.778( old) /  662 (new), K P Patta No. 
171(old)/290(new) and  situated at village Kamakhya part II , Mouza- Jalukbari. 

2. That Late Naren Kalita who was the father of the plaintiff, the defendant Nos. 
1 & 2 and the proforma defendant 1 & 2, during his life time has given the 
aforesaid land to his three sons, i.e. the  Plaintiff and proforma defendant Nos. 1 
& 2 and such their name have been recorded as pattadars along with co- owners. 
The ‘ Schedule land A’ are possession of the plaintiff and proforma defendant 
No 1 & 2 out of which 4 kathas of land are in possession of others. The name of 
the plaintiff and proforma defendants has been recorded as pattadars.  That there 
is no formal and perfect partition has taken place between them.

3.  That the plaintiff  stated that he is in possession of plot of land more or less 3 
½     kathas out of his share of entitled of 1 Bigha of the ‘schedule  land A’. The 
plaintiff further stated that during the life time of his father  the plaintiff  he 
become the  recorded pattadar  along with  his  two brothers  i.e.  the  proforma 
defendants  no  s  1&2  having  equal  share  in  the  said  land.  The  land  under 
occupation and the possession  of  the  plaintiff is described as schedule B.

4. That the plaintiff along with others filed a title suit T.S. No. 191/2007 for the 
purpose of partition among the co-owners, which is pending now in the court of 
civil Judge no 1 at Guwahati for disposal.  The defendants inspite of  having 
knowledge of the aforesaid partition suit have not joined as a party to the suit.

5. That the defendants No 1 & 2 after the death of the mother of the plaintiff, 
Smti. Jaimati Kalita forcefully occupied one room of the house of the plaintiff 
on 18-04-2008 which was used by his mother before her death. Thereafter the 
defendants started to live there illegally. The room is described as ‘Schedule C’.

6. That the defendants No 1 & 2 initiated the Criminal proceeding against the 
plaintiff under section 107 of  Cr.P.C   before the Executive Magistrare, kamrup 
at Guwahati. In the said  proceeding plaintiff came to know from the statement 
of the defendants that his mother late Jaymati Kalita had gifted the property in 
the name of the Defendant no 1 & 2 although there is no land in the name of 
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Jaymati Kalita. Hance the plaintiff has filed the suit declaring the right, title and 
interest  and  for  the  recovery  over  the  schedule  C  land  which  is  occupied 
forcefully by the defendant no 1 & 2.

 7. The defendants are appeared to the suit and  filed the Written Statement. The 
defendants  in their written statement denied the averments made by plaintiff in 
the plaint. The defendants specifically states that before the death of the mother 
Late Jaymati Kalita, she  executed two gift deed in favour of the defendant no 1 
& 2 bearing Gift Deed No. 844/2008 and Gift Deed No. 845/2008 and after 
death of  their  mother   they are in occupation and possession of  the land of 
mother.  The  defendants  also  stated  that  after  the  death  of  their  father,  the 
plaintiff  and the answering defendants  along with their  mother  were each in 
occupation of about 3 kathas of land. That there was a A.T. House standing over 
the  land in possession of their mother.  That prior to the death of their mother  
the defendant no 1 & 2 used to live with their mother and used to look after their 
mother  and as such out of natural love and affection she gifted away her share 
to the defendant no 1 & 2 vide registered gift deed no 844/08 and 845/08.

Hence, the defendants prays for dismissal of the suit.

8.  ISSUES:

      Upon determination of the rival pleadings the following issues were formed:

1.Whether the suit is maintainable in its present form and manner?

2.Whether there is any cause of action for the suit? 

3. Whether the plaintiff is entitled to the decree for declaration of as a 
co-owner has the right, title and interest over the suit land ‘A’ and 
‘B’?

4.Whether the plaintiff is entitled for recovery of khas possession of 
the ‘Schedule land C’

            5.  Whether the plaintiff is entitled to the other relief/ reliefs as claimed?

9.  In the instant suit  the plaintiff  has examined five (5) witnesses including 
himself  and  the  defendants  examined  three  (3)  witnesses  including  herself. 
Plaintiff along with the defendants has also exhibited some documents.
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10. I  have  heard  argument  advanced  by  the  learned  counsels  for  the  both 
parties. Both parties have filed the written argument. Also perused the pleadings 
of the parties and the evidence on record.

  DISCUSSION, DECISION, AND REASONS THEREOF:

Now let me discuss the materials on record and try to arrive at a definite finding 
as regards the issues in this suit.

ISSUE NO.1 Whether the suit is maintainable in its present form and manner?  

 11. Regarding the maintainability of the instant suit the defendants have not 
advanced any argument to support their stand. Moreover, there is nothing stated 
in the pleadings of the defendants as to why the suit is not maintainable. Hence I 
do not  deem it  fit  to hold the suit  as  non maintainable.  Hence,  this issue is 
decided in negative. 

 DECISION : The instant suit is maintainable.

             12.   ISSUE NO 2 : Whether there is cause of action for this suit?

             In this instant suit the plaintiff has claimed his co-owner right, title and 
interest  over  the  suit  land  as  a  legal  heir  of  the  father  of  the  plaintiff  and 
recovery of possession of the schedule C land from the possession Defendant 
No 1& 2.  The plaintiff also stated that  the defendants No 1 & 2 after the death  
of the mother of the plaintiff, Smti. Jaimati Kalita forcefully occupied one room 
of the house of the plaintiff on 18-04-2008 which was used by his mother before 
her death. Thereafter the defendants started to live there illegally. The room is 
described as ‘Schedule C’ 

              The defendant no 1 and 2 has, on the other hand, disputed his said title 
over the schedule C land stating that the schedule C land was gifted to them by 
their mother vide two gift deed no 844/08 and 845/08. The defendants stated 
that  prior to the death of their mother the defendant no 1 & 2 used to live with 
their mother and used to look after their mother  and as such out of natural love 
and affection she gifted away her share to the defendant no 1 & 2 vide registered 
gift deed no 844/08 and 845/08.
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Hence it can be seen that there are facts that has been affirmed by one party to 
be true and denied by the other side which is sufficient to hold that there is 
cause of action for instituting this instant suit.

DECISION: Accordingly issue no 2 is also decided in affirmative.

 13. Issue No.3. Whether the plaintiff is entitled to the decree for declaration of 
as a co-owner has the right, title and interest over the suit land ‘A’ and ‘B’?

          I  have seen the materials  on record, the evidences and documents 
exhibited by the parties.

           PW1, the plaintiff Sri Brajen Kalita  in his plaint as well as in his  
Evidence-in Chief stated that stated that that their father Late Naren Kalita was 
the original pattadar of a plot of land described as Schedule A,  measuring 3 
Bigha, 1 katha 4 lechas which is covered by Dag No.778( old) / 662 (new), K P 
Patta No. 171(old)/290(new) and  situated at village Kamakhya part II , Mouza- 
Jalukbari. 

14.The plaintiff  also stated that Late Naen Kalita who was the father  of the 
plaintiff, the defendant Nos. 1 & 2 and the proforma defendant 1 & 2, during his 
life time  has given the aforesaid land to his three sons, i.e. the  Plaintiff and 
proforma defendant  Nos.  1 & 2 and such their name have been recorded as 
pattadars along with co- owners. The ‘ Schedule land A’ are possession of the 
plaintiff and proforma defendant No 1 & 2 out of which 4 kathas of land are in 
possession of others.  That  there is no formal  and perfect  partition has taken 
place between them.

15.The PW-1 Sri Brajen Kalita in evidence he reiterated his entire statement 
made in the plaint and exhibited three documents in evidence.

Ext-1 is the Kecha patta showing the names of the pattadars.

Ext-2  is  the  certified  copy  of  Jamabandi  of  village  Kamakhya  showing  the 
names of pattadars.
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Extt-3 is the certified copy of the order dated 12-08-1981 passed by D.C. of 
Kamrup, in connection with U.L.C Case No 40/76.

16. The  PW-1 also stated that the defendants are also the legal heirs of their 
father Late Naren Kalita and as such they are also entitled to get their respective 
shares out of the share of land of entitlement by the father Late Naren Kalita 
which are yet to be determined. In cross examination the PW-1 stated that after 
the death of their father the five brothers and sisters including himself  become 
the owners of the land of their father.

17. The plaintiff also  stated that he is in possession of plot of land more or less  
3 ½  kathas out of his share of entitled of 1 Bigha of the ‘schedule  land A’. The 
plaintiff further stated that during the life time of his father  the plaintiff become 
the recorded pattadar along with his two brothers i.e. the proforma defendants 
no s 1&2 having equal share in the said land. The land under occupation and the 
possession  of  the  plaintiff is described as schedule B.

18. The defendant no 1 Smti Anima Thakuria examined herself  as DW-1 has 
exhibited five documents in support of her claim.

Ext-A is the copy of gift deed no 844/08 dated 18-01-08

Ext-B is the copy of gift deed no 845/08 dated 18-01-08 

Ext-C is the ASEB new connection bill.

Ext-D is the electricity bill.

Ext-E is the G.M.C Tax paying receipts. 

19. The defendant no 1, in the written statement as well in evidence admitted the 
fact that their father Late Naren Kalita was the original pattadar  of ‘Schedule 
Land A’ measuring 3 Bigha 1 katha 3 lechas, covered by Dag No.778( old) / 
662 (new), K P Patta No. 171(old)/290(new) and  situated at village Kamakhya.

            The defendants also stated that after the death of their father, the plaintiff  
and the answering defendant along with their mother were each in occupation of 
about 3 kathas of land.

 20 . As the ‘Schedule land A’ is the joint property of the parties, the plaintiff 
has the right title and interest over the said land.  The ‘ Schedule land A’ are at  
present in possession of  the plaintiff and proforma defendant No 1 & 2 and the 
name of the Plaintiff and proforma defendant Nos. 1 & 2  have been recorded as 
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pattadars along with co- owners. So, the plaintiff  has the co-ownership right 
over the ‘schedule land A’ 

Therefore it is held that the plaintiff as a co-owner has the right, title and interest 
over the ‘Schedule  land A’ which include the ‘Schedule land B’.

 DECISION: The issue is decided in favour of the plaintiff.

 ISSUE NO 4: Whether the plaintiff is entitled for recovery of khas possession 
of  the ‘Schedule land C’?

21. The plaintiff  stated that  the defendants No 1 & 2 after the death of the 
mother of the plaintiff, Smti. Jaimati Kalita forcefully occupied one room of the 
house of the plaintiff on 18-04-2008 which was used by his mother before her 
death.  Thereafter  the  defendants  started  to  live  there  illegally.  The  room is 
described as ‘Schedule C’. But in cross- examination the plaintiff  stated that 
defendants were looking after their mother during her bed ridden condition, but 
he came to know about the gift by his mother in favour of the defendants in 
respect of the “schedule land C”  but he failed to challenge the said deed.

 22. The plaintiff as PW-1 also stated that the defendants are also the legal heirs 
of their father Late Naren Kalita and as such they are also entitled to get their 
respective shares out of the share of land of entitlement by the father Late Naren 
Kalita which are yet to be determined. The PW-1 also stated that he has already 
filed a partition suit being T.S No 191/07. According to him he has claimed his 
share  only  and he  admitted  that  he  can not  claimed  the  entire’  A Schedule 
land’by himself alone. He has admitted that he has not mentioned the grounds 
for which he wants to evict his sisters from ‘Schedule land C’

 23. Further his own uncle PW-5 stated in cross-examination that till disposal of 
the  partition  suit  the  plaintiff  is  not  entitled  to  get  any  declaration.  The 
defendants got their name assessed in the G.M.C.  Register and also obtained 
electric connection in their  names over the ‘schedule C house’ which is not 
challenged  by the plaintiff.  It is admitted fact that both the defendants have 
been possessing the ‘Schedule C house’ after the death of their mother  on 18-
04-2008. The defendants have claimed right, and possession over ‘C schedule 
house’ by virtue of the gift deeds executed by their mother before her death in 
favour of them. The defendant no 1, Smti. Anima Thakuria as DW-1  also stated 
that  after  the  death  of  their  mother  she  and  her  sister  were  in  exclusive 
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possession of her share of land A.T house standing thereon and they also got 
electric connection of the said house .

          So the plaintiff has failed to prove that he has got the sole right, title & 
interest  over  ‘C  Schedule  house’.  So  long  the  gift  deeds  in  favour  of  the 
defendants executed by their mother is not cancelled, the plaintiff can not claim 
title and possession over the ‘C schedule house’ and as such the issue is decided 
negative.

DECISION: The issue is decided in the negative.

24 . ISSUE NO. 5: Whether the plaintiff is entitled to the other relief/ reliefs as 
claimed? 

             In view of aforesaid discussion more particularly in issue no 3 &4, it is  
held that the plaintiff  is  entitled to only one relief as prayed for in the plaint.

1. Declaration that the plaintiff being the co-owner has the right, title and interest 
over the ‘Schudle land A’ which included ‘Schedule land B’.

  

              ORDER. 

           The suit is partly decreed on contest without cost.   

            The suit is decreed declaring that the plaintiff  being the co-owner has 
the  right,  title  and  interest  over  the  ‘Schedule   land  A’  which  included  the 
‘Schedule land B’. However the plaintiff is not entitled the sole right, title and 
interest over the ‘Schedule land B’.  The plaintiff is also not entitled to recover 
the khas  possession of the house described in ‘Schedule C’.

             Prepare the decree accordingly.              

            Given under my hand and seal of this court on the 7 th  day of June, 2013.
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                                                                                                      Nabajit  Bhatta

                                                                                                             Munsiff NO 4, Kamrup

                                                                                                                                 Guwahati.

 
       APPENDIX

Exhibits of the Plaintiff:

Ext-1 is the Kecha patta showing the names of the pattadars.

Ext-2  is  the  certified  copy  of  Jamabandi  of  village  Kamakhya  showing  the 
names of pattadars.

Extt-3 is the certified copy of the order dated 12-08-1981 passed by D.C. of 
Kamrup, in connection with U.L.C Case No 40/76.

             Exhibits of the defendants

 Ext-A is the copy of gift deed no 844/08 dated 18-01-08

 Ext-B is the copy of gift deed no 845/08 dated 18-01-08 

 Ext-C is the ASEB new connection bill.

 Ext-D is the electricity bill.

             Ext-E is the G.M.C Tax paying receipt.

WITNESSES

Plaintiff’s witnesses

PW  1:  Sri Brajen Kalita.

PW-2: Sri Praffulla Kalita.

PW-3: Sri Pradip Talukdar.
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PW-4: Sri  Prabhat Kalita.

PW-5 Sri Kalidas Kalita.

Defendant’s witnesses

DW 1:  Smti Anima Thakuria.

DW2: Sri. Mrinal Kalita.

DW3:  Sri. Bhabesh Kalita.

                                                                                      

       

         MUNSIFF No.4  

   KAMRUP,GUWAHATI 
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