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Form No. (J) 2

HEADING OF JUDGMENT IN ORIGINAL SUIT

District: Kamrup

IN THE COURT OF CIVIL JUDGE NO.3, KAMRUP, GUWAHATI

Present: Shri Jaspal Singh, AJS.

Friday, the 14th day of June, 2013.

Title Suit No. 132 of 2007

1. Md. Karim Ali

2. Mustt. Suma Begum

3. Mustt. Runa Begum

4. Mustt. Suni Begum

5.  Mustt.  Juni 
Begum...........................................................Plaintiffs

versus

On the death of Md. Abdul Khaleque, his 
LRs.................Defendants

This suit coming on for final hearing on 16.05.2013 in presence 

of:–

Advocate for the Plaintiffs: Mr. Naushad Alam 

Advocate for the Defendant: Mr. Tonmoy Baruah

And  having  stood  for  consideration  to  this  day,  the  Court 

delivered the following judgment:--

J U D G M E N T

1. The case of the plaintiffs, in brief, is that in the month of 

December, 2002, the defendant, Md. Abdul Khaleque, came to 

the  plaintiffs’  house  and  proposed  to  sell  a  plot  of  land 

measuring 4K-13L described in the plaint at a consideration of 

Rs.9,25,101/-. The plaintiff no. 1 agreed to purchase the said 
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land.  He  wished to  give  1  Katha  of  land to  each of  his  four 

daughters (plaintiffs no. 2 to 5).  He paid money on behalf of his 

daughters and the sale agreement was executed in the name of 

his daughters. The plaintiff paid to the defendant Rs.20,000/-, 

Rs.2,00,000/-,  Rs.50,000/-  and  Rs.1,15,000/-  on  different 

dates, and up to 23.08.2003 the plaintiff paid Rs.3,85,000/- to 

the defendant.  The plaintiff  asked the defendant to execute a 

sale agreement. On 23.08.2003, the defendant gave the plaintiff 

a sale agreement wherein only Rs.2,00,000/- was shown to have 

been received by the defendant instead of Rs.3,85,000/- and so 

the plaintiff showed protest. After a few days the defendant gave 

the plaintiff another sale agreement which was shown to have 

been executed on 23.08.2003, but in the said agreement also an 

amount  of  Rs.2,00,000/-  was  shown  to  have  been  taken  as 

advance. A condition was entered in the new agreement to the 

effect that T.S. 142/02 is pending in connection with the suit 

land with one Md. Azad Ali  and others and the plaintiff  is to 

negotiate with Md. Azad Ali and get the said suit withdrawn by 

Md. Azad Ali. The defendant assured the plaintiff that he would 

execute the sale deed in his favour as soon as it is cleared from 

the possession of Md. Azad Ali. Accordingly, the plaintiff met Md. 

Azad Ali and after negotiations Md. Azad Ali and others sold the 

possession  of  the  land  to  the  plaintiff  on  23.10.2003  at 

Rs.4,70,000/-.  The  plaintiff  took  possession  of  the  same  by 

paying  the  said  sum  of  money.  The  plaintiff  thereafter  paid 

another  sum  of  Rs.1,45,000/-  to  the  defendant  up  to 

05.01.2004  on  different  dates.  In  this  way,  the  plaintiff  paid 

Rs.10 lakhs to the defendant. But, in spite of repeated requests, 

the  defendant  did  not  register  the  sale  deed in favour  of  the 

plaintiff. The plaintiff’s contention is that he has complied with 

all the conditions as laid down in the sale agreement, but the 

defendant has failed to perform his part. Hence, this suit.
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2. The  defendant  has  contested  the  suit  by  filing  written 

statement cum counter claim. His case is that he is the owner 

and possessor of the land described in the plaint. One Md. Azad 

Ali and his two brothers had falsely instituted T.S. 142/02 in 

respect of the said land seeking declaration of  right, title and 

interest  etc.  During  pendency  of  the  suit,  on  request  of  the 

plaintiffs of  the present suit,  the defendant agreed to sell  the 

same to them and accordingly an agreement for sale was entered 

into  between  them  on  23.08.2003.  It  was  specifically  agreed 

between the defendant and plaintiffs no. 2 to 5 that the total 

value  of  the  land  would  be  Rs.9,25,101/-  out  of  which  the 

defendant has received Rs.2,00,000/- as advance. It was further 

agreed that within two months from the date of agreement the 

plaintiff  would pay the second instalment of  a sum of money 

between Rs.1,00,000/- to Rs.4,00,000/- to the defendant and 

agreed to pay the balance sale amount only after the obtaining 

of  the permission for sale by the defendant.  Moreover,  as the 

aforesaid  land was the subject-matter  of  T.S.  142/02,  it  was 

specifically  mentioned in the agreement that  the plaintiff  and 

witnesses to the said agreement would take necessary initiative 

for withdrawal of the suit on the part of Md. Azad Ali and others. 

But, the plaintiffs no. 2 to 5 failed to pay the second instalment 

amount  in  spite  of  repeated  requests/demands  made  by  the 

defendant.  Moreover,  the  plaintiffs  no.  2  to  5  have  illegally 

entered into an agreement with Md. Azad Ali and his brothers in 

respect  of  the  land  belonging  to  the  defendant  and  such 

agreement is invalid in the eye of law.

Issues

3. Based  on  the  pleadings  of  both  the  sides,  the  following 

issues were framed in this suit:

(1) Whether the suit is maintainable in present form and order?

(2) Whether there is a cause of action for this suit?
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(3) Whether the suit is barred by limitation?

(4)  Whether  the  suit  is  bad  for  misjoinder  or  non-joinder  of 

necessary parties?

(5)  Whether  the agreement for  sale  dated 23.08.2003 entered 

between  plaintiffs  no.  2  to  5  and  the  defendant  is  not 

enforceable  in  law  as  the  plaintiffs  themselves  have  failed  to 

fulfil their part of the contract as per terms of the agreement?

(6) Whether the plaintiff is entitled to get the decree as prayed 

for?

(7) Whether the defendant is the owner and possessor of plot of 

land  measuring  4  Kathas  13  Lechas  covered  by  Dag  No. 

1169(new)/217(old)  of  Patta  No.  27(new)/16(old)  of  village 

Dakhin Gaon under Beltola Mouza?

(8) Whether the defendant is entitled to get the decree as claimed 

in the counter-claim?

(9) What other relief/reliefs the parties are entitled to get?

4. The  plaintiffs  have  examined as  many as  five  witnesses 

and the defendant has examined only one witness. I have gone 

through the pleadings of the parties and the evidence tendered 

on  record,  and  perused  the  relevant  documents  and  also 

considered the submissions made by the learned advocates.

Finding upon issue No. 1 with reasons

5. There  is  an  averment  in  the  written  statement  cum 

counter-claim that the suit  is not maintainable in its  present 

form, but there is no elucidation therein as to how the suit is not 

maintainable. As such, I hold that this suit is maintainable. The 

issue is accordingly answered in the affirmative.

Finding upon issue No. 2 with reasons

6. In this suit, the plaintiffs have alleged that they have paid 

the entire consideration money and thereby complied with all 

the  conditions  laid  down  in  the  agreement  for  sale,  but  the 



T . S .  1 3 2 / 2 0 0 7 P a g e  | 5

defendant has failed to comply with his part by not obtaining the 

requisite sale permission and not executing the registered sale 

deed in their favour. Thus, the plaintiffs have alleged infraction 

of their right on the part of the defendant, and have instituted 

this suit for specific performance of the agreement for sale. As 

such,  there  is  cause  of  action  for  this  suit.  The  issue  is 

accordingly answered in the affirmative. 

Finding upon issue No. 3 with reasons

7. As per Article  54 of  the Schedule to  the Limitation Act, 

1963, the period of limitation for a suit for specific performance 

of contract is three years and the period begins to run from the 

date fixed for the performance, or, if no such date is fixed, when 

the  plaintiff  has  notice  that  performance  is  refused.  In  the 

agreement  for  sale  (Ext.2),  there  is  a  stipulation  that  within 

three months from the date of execution of the agreement the 

defendant shall obtain sale permission in respect of the schedule 

land from the concerned authority. Thus, the last date for the 

defendant to obtain sale permission (that is, three months from 

the date of the execution of the agreement) was 21.11.2003. The 

defendant was,  as such,  required to  obtain the requisite  sale 

permission  on  or  before  21.11.2003.  But,  the  plaintiffs  have 

averred in para 12 of  their plaint that the defendant has not 

taken the required sale permission. The plaintiffs, in order to be 

within the period of limitation, ought to have instituted this suit 

within a period of three years starting from 21.11.2003, but they 

instituted this suit on 04.06.2007, that is, beyond the period of 

limitation. Therefore, this suit is barred by the law of limitation. 

Accordingly, the issue is answered in the affirmative.

Finding upon issue No. 4 with reasons

8. The plaintiff no. 1, Md. Karim Ali, was not a party to the 

agreement for sale, but he has instituted this suit as one of the 

plaintiffs by signing the plaint, verification and affidavit. This is 
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a suit for specific performance of the contract, and, therefore, 

only the plaintiffs no. 2 to 5 ought to have instituted this suit, 

for, they only were the parties to the agreement for sale with the 

defendant.  So,  this  suit  appears  to  be  bad  for  misjoinder  of 

party.  Be that  as  it  may,  the suit  cannot be defeated on the 

ground of misjoinder of parties alone, as provided under Order I 

Rule 9, CPC. On the other hand, though the plaintiffs no. 2 to 5, 

who  were  the  parties  to  the  agreement  for  sale  with  the 

defendant,  have  been  arrayed  as  plaintiffs  in  the  suit,  they 

virtually  have  no  role  to  play  in  this  suit.  Neither  have  they 

signed in the plaint, verification and the affidavit, nor have they 

examined themselves as witnesses in this suit. It, thus, appears 

that their joinder in this suit is for name-sake only and nothing 

more, and, as a matter of fact, they have not instituted this suit 

despite being the necessary parties. Only the plaintiff no. 1 has 

instituted this suit. The plaintiff no. 1 has admitted in his cross-

examination  (as  PW1)  that  his  two  elder  daughters  have  not 

given any authority to him to prosecute this suit on their behalf 

or to adduce evidence. So,  this suit  is  bad for non-joinder of 

necessary parties. The issue is answered accordingly.    

Finding upon issues No. 5 with reasons

9. The agreement for sale was admittedly executed between 

the plaintiff no. 2 to 5 and the defendants. The plaintiff no. 1, 

Md. Karim Ali, was not a party to the agreement for sale, but he 

is  one  of  the  plaintiffs  in  this  suit.  This  suit  for  specific 

performance of the contract ought to have been filed only by the 

plaintiffs no. 2 to 5, for, they were the parties to the agreement 

for sale, not the plaintiff no. 1. But it is only the plaintiff no. 1, 

Md. Karim Ali, who has signed in the plaint as well as in the 

verification and the affidavit. The other plaintiffs have not signed 

in the plaint,  verification and affidavit.  It  is also necessary to 

point out here that none of the other plaintiffs i.e. plaintiffs no. 2 

to 5 has deposed in this suit as a witness. Therefore, an adverse 
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inference can be drawn against the plaintiffs as per Section 114, 

Illustration (g), of the Evidence Act. This apart, it appears from 

the  cross-examination  of  the  plaintiff  no.  1  (PW1)  that  the 

plaintiffs  no.  4  and  5  were  minors  not  only  at  the  time  of 

execution of the agreement for sale but also as on the date of 

institution  of  the  suit.  He  has  categorically  admitted  that  no 

guardian  (next  friend)  has  been  appointed  in  this  suit  to 

represent the plaintiffs no. 4 and 5 in this suit. The suit is liable 

to be defeated on this count alone.     

10. The plaintiffs have stated in the plaint that in the last part 

of December, 2002, the plaintiff paid Rs.20,000/- at the house 

of witness Md. Ayatulla and thereafter paid Rs.2,00,000/- at the 

house  of  the  defendant  before  the  witnesses.  Again,  on 

23.03.2003, the plaintiff  paid Rs.50,000/- to the defendant at 

the latter’s house. Thereafter, the plaintiff paid Rs.1,15,000/- at 

the house of the defendant in presence of witnesses Md. Ayatulla 

and  Md.  Tahid  Ali.  The  defendant  has  denied  in  his  written 

statement that the plaintiff had made the said payments to him. 

He has stated that the plaintiffs had paid him only the amount 

of Rs.2,00,000/- at the time of execution of the agreement for 

sale.  In order to prove the said payments,  the plaintiffs  have 

examined Md. Ayatulla (PW2) and Md. Tahid Ali (PW3). In his 

evidence-on-affidavit,  PW2  has  deposed  that  at  the  time  of 

payment  of  Rs.3,85,000/-  he  was  present;  but,  on  the  other 

hand,  it  is  in  the  plaint  that  he  was  present  at  the  time  of 

making  payments  of  Rs.20,000/-  and  Rs.1,15,000/-.  In  his 

cross-examination,  he  has  deposed  that  the  agreement  was 

executed  between  the  defendant  and  the  plaintiff  no.  1  Md. 

Karim Ali  and the same was written as well  as signed in his 

presence. Needless it is to say, the plaintiff no. 1 Md. Karim Ali 

was not a party to the agreement, and this makes the testimony 

of PW2 hardly worth relying upon. Coming to the testimony of 

PW3,  he  has  deposed  that  first  of  all  Rs.2,00,000/-,  then 
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Rs.1,15,000/-,  thereafter  Rs.50,000/-,  and  lastly  Rs.20,000/- 

was paid to the defendant. But, in the plaint, the plaintiffs have 

averred  otherwise.  As  per  the  plaint,  the  payments  allegedly 

made by the plaintiffs to the defendant, in chronological order, 

were  Rs.20,000/-,  Rs.2,00,000/-,  Rs.50,000/-  and  lastly 

Rs.1,15,000/-. This apart, PW3 has deposed that the agreement 

was executed between the defendant and the plaintiff no. 1 Md. 

Karim  Ali.  This  makes  his  testimony  also  not  worth  relying 

upon. The other  witnesses examined by the plaintiff,  namely, 

Md. Raushan Ali (PW4) and Md. Jamshed Ali (PW5), have not 

deposed in their testimonies that the above payments were made 

in their presence. Thus, I am inclined to hold that the plaintiffs 

have not been successful in establishing that they had made the 

said payments to the defendants.

11. The plaintiffs have stated in the plaint that after paying the 

money and taking possession of the land from Md. Azad Ali and 

others  on  23.10.2003  (as  averred  in  para  8),  the  plaintiff 

thereafter  paid  another  Rs.1,45,000/-  up  to  05.01.2004  at 

different dates to the defendant. The plaintiffs have adduced the 

evidence of Md. Raushan Ali (PW4) to prove that out of the said 

Rs.1,45,000/-  an  amount  of  Rs.35,000/-  was  paid  to  the 

defendant by him on behalf of the plaintiff no. 1 Md. Karim Ali. 

But, contrary to what is stated in the plaint, PW4 has deposed 

that  the  said  Rs.35,000/-  was  paid  to  the  defendant  in  the 

month of September, 2003. This makes the testimony of PW4 

doubtful. Needless it is to mention here that the plaintiffs have 

not adduced evidence of any witness to show that the remaining 

payment of Rs.1,10,000/- was made to the defendant.

12. Thus, what consequently follows is that the plaintiffs have 

not  been  able  to  prove  in  this  suit  that  they  had  made  the 

alleged payments to the defendant. At this juncture, let me state 

here that as per Section 16 (c) of the Specific Relief Act, 1963, 

specific performance of a contract cannot be enforced in favour 
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of a person who fails to aver and prove that he has performed or 

has always been ready and willing to perform the essential terms 

of the contract which are to be performed by him, other than the 

terms of the performance of which has been prevented or waived 

by the defendant.  Coming to our case, the plaintiffs have not 

been  able  to  prove  that  they  had  made  any  payment  to  the 

defendant pursuant to the execution of the agreement for sale 

dated 23.08.2003 (Ext.2). They were not, of course, required to 

prove  the  factum of  payment  of  Rs.2,00,000/-  in  view of  the 

admission on the part of the defendant that he had received the 

same on the date of execution of the agreement. It is pertinent to 

mention here that in the agreement for sale dated 23.08.2003 

(Ext.2) there is an express stipulation that within two months 

from the date of agreement the plaintiff would pay the second 

instalment  of  a  sum  of  money  between  Rs.1,00,000/-  to 

Rs.4,00,000/- to the defendant. The plaintiff no. 1 Md. Karim Ali 

(PW1) has admitted in his cross-examination that he has not 

submitted  any  documentary  proof  in  the  Court  as  to  his 

payment of money as per the agreement within 23.10.2003 or 

even thereafter. Thus, I am inclined to hold that the plaintiffs 

have not been able to prove that they have performed or have 

always been ready and willing to perform the essential terms of 

the contract which are to be performed by them.

13. One more thing that I would like to state here is that in the 

agreement  for  sale  dated  23.08.2003  (Ext.2)  there  was  a 

term/condition that T.S. 142/02 is pending in connection with 

the suit land with one Md. Azad Ali and others, and the plaintiffs 

are  to  negotiate  with  Md.  Azad  Ali  and  get  the  said  suit 

withdrawn by Md. Azad Ali. But, the plaintiff no. 1 Md. Karim Ali 

(PW1) has deposed in his evidence on affidavit that he entered 

into negotiations with Md. Azad Ali and others and purchased 

the possession of the suit land from them for Rs.4,70,000/- by 

means of a “possession-sale agreement” (Ext.3). On this, what I 
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would  like  to  say  is  that  there  was  no  stipulation  in  the 

agreement  for  sale  that  the  plaintiffs  shall  purchase  the 

possession  of  the  land  from  Md.  Azad  Ali  and  others.  The 

stipulation was only with respect to holding negotiations so that 

Md. Azad Ali withdraws the said suit. In his cross-examination, 

PW1 has admitted that he does not know whether or not Md. 

Azad  Ali  has  withdrawn  the  said  suit.  Otherwise  also,  no 

evidence has been adduced by the plaintiffs in this suit to the 

effect that an amount of Rs.4,70,000/- was paid by the plaintiff 

no. 1 to Md. Azad Ali and others. Relevant it is to mention here 

that  the  said  Md.  Azad  Ali  was  quite  a  material  witness  to 

depose in this connection, but the plaintiffs have not examined 

him in this suit.

14. In view of the above discussion, I am inclined to hold that 

the agreement for sale dated 23.08.2003 entered into between 

the plaintiffs no. 2 to 5 and the defendant is not enforceable as 

the plaintiffs  themselves  have failed to  fulfil  their  part  of  the 

contract as per terms of the agreement. The issue is accordingly 

answered in the affirmative.

Finding upon issue No. 6 with reasons

15. In  view of  my finding  upon issues  No.  3,  4  and  5,  the 

plaintiffs are not entitled to any decree as prayed for in the suit. 

The plaintiffs no. 2 to 5 are, however, entitled to the refund of 

Rs.2,00,000/-  from  the  LRs  of  the  defendant  which  the 

defendant had admittedly received from the plaintiffs no. 2 to 5 

on the date of execution of the agreement for sale. The issue is 

answered accordingly.

Finding upon issue No. 7 with reasons

16. The  finding  upon  this  issue  is  not  necessary  for  the 

decision  of  this  suit  as  because  the  plaintiffs  have  not 

questioned the title of the defendant over the land in question in 

this suit.
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Finding upon Issue No. 8 with reasons

17. In view of my finding upon issues No. 3, 4 and 5, the LRs 

of the defendant are entitled to a decree for declaration that the 

agreement for sale dated 23.08.2003 between the plaintiffs no. 2 

to 5 and the defendant is not enforceable in law and not binding 

upon  them.  This  apart,  the  possession-sale  agreement  dated 

23.10.2003 (Ext.3) entered into between the plaintiffs no. 2 to 5 

and Md. Azad Ali, Md. Sahjahan Ali and Md. Noor Ali, is not also 

enforceable in law and not binding upon them as because (a) 

there  was  no  stipulation  in  the  agreement  for  sale  dated 

23.08.2003 that the plaintiffs shall purchase the possession of 

the land from Md. Azad Ali and others; (b) though in Ext.3 the 

plaintiffs no. 2 to 5 were the purchasers, their signatures are not 

there in Ext.3; (c) the plaintiffs no. 4 and 5 were minors as on 

the  date  of  execution  of  the  said  possession-sale  agreement 

(Ext.3); and (d) the plaintiffs have not proved the execution of 

the  said  agreement  and  the  payment  of  the  consideration 

amount of Rs.4,70,000/-. The issue is accordingly answered in 

the affirmative.

Finding upon Issue No. 9 with reasons

18. In view of the foregoing discussion, the plaintiffs are not 

entitled to get any relief in this suit. The plaintiffs no. 2 to 5 are 

only entitled to the refund of Rs.2,00,000/- from the LRs of the 

defendant which the defendant had received from the plaintiffs 

no. 2 to 5 on the date of execution of the agreement for sale. On 

the other hand, the LRs of the defendant are entitled to a decree 

for  declaration  that  the  agreement  for  sale  dated  23.08.2003 

between the plaintiffs no. 2 to 5 and the defendant, and also 

that the agreement dated 23.10.2003 between the plaintiffs no. 

2 to 5 and Md. Azad Ali, Md. Sahjahan Ali and Md. Noor Ali, are 

not enforceable in law and not binding upon them. The issue is 

answered accordingly.



T . S .  1 3 2 / 2 0 0 7 P a g e  | 12

Order

19. The  suit  of  the  plaintiffs  is  dismissed  on  contest.  The 

plaintiffs  no.  2  to  5  are,  however,  entitled  to  the  refund  of 

Rs.2,00,000/-  from  the  LRs  of  the  defendant  which  the 

defendant had received from the plaintiffs no. 2 to 5 on the date 

of  execution of  the agreement for sale dated 23.08.2003.  The 

counter-claim of the defendant is decreed on contest. The LRs of 

the defendant are entitled to a decree for declaration that the 

agreement for sale dated 23.08.2003 between the plaintiffs no. 2 

to  5  and  the  defendant,  and  also  the  agreement  dated 

23.10.2003 between the plaintiffs no. 2 to 5 and Md. Azad Ali, 

Md. Sahjahan Ali and Md. Noor Ali, are not enforceable in law 

and not binding upon them. Parties shall bear their own costs.

20. A  decree  be  drawn  accordingly  within  15  days  from 

today and the case record be consigned to the Record Room.

Given under my hand and the seal of this Court on this 

the 14th day of June, 2013, at Guwahati.

      Civil Judge No. 3,
      Kamrup, Guwahati.

Typed and corrected by me,

Civil Judge No. 3,
Kamrup, Guwahati.
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APPENDIX

Witnesses examined by the Plaintiffs:
1. Md. Karim Ali (PW1)
2. Md. Ayatulla (PW2)
3. Md. Tahid Ali (PW3)
4. Md. Raushan Ali (PW4)
5. Md. Jamshed Ali (PW5)

Documents exhibited by the Plaintiffs:
1. Photocopy of Agreement for sale (Ext.1)
2. Agreement for sale dated 23.08.2003 (Ext.2)
3. Possession-sale agreement (Ext.3)
4. Copy of petition of Case No. 215c/2006 (Ext.4)
5. Copy of Judgment in GR 2662/2002 (Ext.5)

Witnesses examined by the Defendant:
1. Md. Abdul Khaleque (DW1)

Documents exhibited by the Defendant:
1. Legal Notice dated 24.06.2005 (Ext. A)
2. Copy of summons of Case No. 215c/2006 (Ext. B)

 

Civil Judge No. 3,
        Kamrup, Guwahati.

         

   

           

                      


