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HIGH COURT FORM NO. (J) 2.

HEADING OF JUDGMENT IN ORIGINAL SUIT.

IN THE COURT OF MUNSIFF NO. 3 AT GUWAHATI.

DISTRICT-KAMRUP

Title Suit Case No. 559/2009

Present: Naguib Ahmed. A.J.S
M.Sc (Agriculture), LL.B

Munsiff No.3, Kamrup,  
Guwahati.

18th day of March, 2013

1. Smti. Hemalata Hira.

W.O: Late Mania Hira.

2. Smti. Promoda Hira.

D.O: Late Mania Hira.

3. Shri. Dilip Hira.

S.O: Late Mania Hira.

4. Smti. Raboti Hira.

D.O: Late Mania Hira.

All are residents of

Village Sikarhati,

P.S: Palasbari.

P.O: Sikarhati

District: Kamrup (M), Assam…………………...………………..…: Plaintiff(s)

-Versus-

Sri. Jatin Chandra Kumar
S.O: Late Gandar Kumar
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Vill: Sikarhati,
P.O: Sikarhati,
P.S: Palasbari
District: Kamrup (M), Assam……….…………………….…...…: Defendant(s)

                                                              
 This suit coming on for final hearing on 04.03.13 in the presence of:

Sri. T. Sarma
Sri. Hemanta Sarma : Advocate for the plaintiff(s).

And

Sri. P. Deka : Advocate for the defendant(s).

and having stood for consideration to this day, the court delivered the 

following Judgment. 

JUDGEMENT
(Suit for declaration)

1.  Plaintiff’s case: The plaintiffs pleaded that they are respectively the 

wife, daughters, and son of Mania Hira who died some 20 years back. The 

deceased was the tenant/  Raiyat under Jogendra Chandra Goswami holding 

the land measuring about 3B 1K 12L covered by Dag No. 455 of Khiraj 

Periodic Patta No.317 in the village Sanpara under Mouza Bholagaon. The 

deceased was an occupancy tenant and in view of the long possession over 

the land a Khatian was issued in the name of the deceased vide Khatian No. 

19(Old) /20(New). In the Khatian issued by the competent Revenue authority 

the names of some other occupiers are also there. The suit-land along with 

some  other  area  was  a  Debottar land.  The  Government  of  Assam by  an 

enactment  viz.  Acquisition  of  land  belonging  to  Religious  &  Charitable  

Institution  Act,  1959 acquired  such  land  lying  in  the  name  of  religious 

institution.  However,  the  Government  Assam did  not  disturb  the  persons 

occupying the land as tenant/Raiyat and as such the tenants were allowed to 

cultivate the land as before. The deceased constructed dwelling houses on the 

suit-land. The Plaintiff No.3 has been residing separately. The plaintiffs have 
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their common courtyard. After the death of Mania Hira, the defendant has 

been causing disturbance in the peaceful occupation and enjoyment of the 

suit land. The defendant’s claims that the deceased during his life time sold 

the suit land to him. The deceased never sold the suit-land to the defendant. 

More-over, the suit-land is not transferable and as such the deceased had no 

right, authority and power to dispose the same. Hence the defendant has no 

right,  authority  and  power  to  claim the  suit-land  and  any  property  lying 

thereon. 

2. Plaintiff’s prayer: The plaintiffs has therefore filed the suit praying 

for a decree:

1. To declare the possessory right of the plaintiffs on the suit-land.

2. To grant perpetual injunction.

3. Cost of the suit.

4. Other relief/ reliefs.

3. Defendant’s  version:  The  defendant  filed  the  Written-Statement 

pleading that the suit filed by the plaintiffs against the defendant is not at all 

maintainable both in law as well as on facts. In view of the fact from the bare 

perusal  and conjoint  reading of the plaint along with the Annexure-I it  is 

crystal clear that the plaintiffs have no locus-standi to institute the present 

suit as they alone have no right, title, possession over the suit land. The suit is 

bad for non-joinder of necessary parties. That, the entire case of the plaintiffs 

is based upon the alleged annexure-I and without the presence of the original 

pattadar  namely  Jogendra  Chandra  Goswami  and  the  other  raiyats as 

mentioned therein, the brothers & sisters of the defendant, no effective decree 

may be passed by the Court and hence the suit is liable to be dismissed for 

non-joinder  of  necessary  parties.  The  suit  is  not  properly  valued  and  no 

proper court fee has been paid upon it. The plaintiffs by this suit prayed for 

obtaining the declaratory decree as well consequential reliefs upon the entire 

3B 1K 12L of land and valued the suit most arbitrarily at Rs. 3,000/- (Three 

Thousand) only which have no base at all. The plaintiffs are guilty of playing 

fraud upon the Court as well on the defendant. The father of the answering 

defendant Gandar Kumar initiated a proceeding Under Section 145/146 Cr. 

P.C. against the predecessor of the plaintiffs vide Case No. 1069m/89 before 

the learned executive Magistrate and in the said case possession of the land 
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was declared in favour of the 1st party (father of the defendant) vide order 

dated  27.04.1994.  Against  that  order  the  2nd party  (predecessor  of  the 

plaintiffs)  preferred  the  Criminal  Revision  No.  59/1994  that  was  finally 

remanded  for  re-trail  vide  order  dated  07.07.1995.  The  learned  executive 

Magistrate again after recording all evidence of the parties and upon perusal 

of the relevant documents and considering the report of the police declared 

possession of the disputed land in favour of the first  party on 19.03.2001 

forbidding all  sorts  of  disturbances  from the  2nd party.  The  father  of  the 

defendant Late Gandar Kumar who died on 06.06.1999 had purchased the 

possessory right of a plot of land measuring 1B in the year 1974 from Late 

Mania Hira by executing a deed and since then the aforesaid plot of land have 

been in continuous,  uninterrupted possession of the defendant  through his 

deceased father,  and accordingly name of  Late  Gandar  Kumar  have  been 

entered  in  the  Citha.  Late  Gandar  kumar  left  behind  his  wife  Giribala 

Kumari, four sons and two daughters namely:

1. Dhiren.

2. Lohit.

3. Jatin  ch.  Kumar 

(defendant).

4. Bhola.

5. Nilima.

6. Koushalya 

 as the legal heirs to inherit him. The plaintiffs knowing fully well about that, 

intentionally avoided them to made parties to the suit. That, in order to show 

alleged  possession  of  the  suit-land  the  plaintiffs  tried  to  take  forceful 

possession from the defendant with some hired goondas by using criminal 

force and as a result the defendant suffered hurt and injury but the possession 

could not be taken by the plaintiffs The defendant lodged an F.I.R before the 

Palasbari P.S vide Palasbari P.S Case No. 5/2010 U/S 147, 341, 325, 354, 

379 against the plaintiffs and they also lodged on cross case vide Palasbari 

P.S Case No. 6/2010 against the defendant. Possession of the land measuring 

3B 1K 12L with the deceased Mania Hira is also a false statement. Under the 

circumstances the defendant prayed for dismissal of the suit of the plaintiffs 
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with cost of Rs. 3,000/- (Three Thousand) only as per Section 35A of  The 

Code of Civil Procedure for such vexatious claims of the plaintiffs. 

7.  Issues: Upon  perusal  of  the  pleadings  the  following  issues  were 

framed by my predecessor-in-office on 14.06.2010. 

1. Whether the suit is maintainable in its present form and manner?

2. Whether the suit is barred by law of limitation?

3. Whether the suit is bad for non joinder of necessary parties?

4. Whether the suit is properly valued and proper court fee has been 

paid by the plaintiff?

5. Whether the plaintiffs are entitled to get the decree of possessory 

right over the suit land as prayed in the plaint.

6. Whether the plaintiffs are entitled to get the decree of perpetual 

injunction as prayed for in the plaint?

7. Whether the plaintiffs are entitled to get the decree as prayed for in 

the plaint?

8. To what relief is the plaintiffs entitled?

8.   Discussions,  Decisions  and  Reasons  thereof: I  have  also  heard 

arguments advanced by both the counsels at length.

9.  Issue No. 5, 6, 7 and 8:  For better appreciation of evidence these 

issues are taken up for discussion together. PW-1 Smti. Premoda Hira is the 

Plaintiff No.2 in the instant case. In her cross-examination she deposed that 

she doesn’t know what is written in her evidence-in-chief and the plaint, as 

she  is  an  illiterate.  She  resides  at  Gorgora  and  she  does  not  resides  at 

Sikarhathi. Her father Monia Hira has three children. They are Raboti Hira, 

Dilip Hira and she herself. Sarba Hira and Nilima Hira are also the son and 

daughter respectively of her father but they are not made party in the suit. 

They are  raiyats in the suit-land consisting of 3B 1K 12L of land. All the 

raiyats as  per  Exhibit-1 have  not  instituted  the  suit.  She  denied  the 

suggestion that all the seven  raiyats as per  Exhibit-1 are the equal share-

holders of the suit-land. Jogendra Chandra Goswami is the original owner of 

the suit-land but he has not been made a party in the suit. Other than the 

present suit there are other civil cases as against the suit land but the same 
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fact has not been mentioned in the present suit. The court fee submitted in the 

present suit is of Rs. 33.  

  PW-1 exhibited the following documents.

Exhibit-1 : Khatian in the name of plaintiff’s father

10. PW-2  Sri.  Dinesh  Das deposed  in  his  cross-examination  that  his 

evidence-in-chief is written by his advocate. As per the Exhibit-1 Jogendra 

Chandra Das is the owner and pattadar of the suit-land which consist of 3B 

1K 12L of land and is under the possession of seven raiyats. However the 

present suit is filed by only four raiyats and the suit land is in the possession 

of  the  plaintiff.  He  knows the  defendant  Jatin  Chandra  Kumar  who is  a 

cultivator  by  professional.  The  defendant  earlier  filed  one  criminal  case 

against him. He does not know if Mania Hira the husband of Plaintiff No.1 

sold the possession of 4K of land to the father of the defendant. He denied 

the suggestion that since 18.05.1974 the defendant has been in possession of 

the suit-land. In the year 1989 1B of land was substituted in the name of 

Gondar Kumar the father of the defendant. He does not know if vide case No. 

1069m /89 it has held that the suit-land is in the possession of the father of 

the defendant. The plaintiffs are presently cultivating over the suit-land. The 

other brothers of Jatin Kumar are not made parties in the suit.  PW-3 Sri.  

Gulak Chandra Das deposed in his cross examination that he is a teacher by 

profession. The owner of the suit-land is Jogen Baishya who is not made a 

party in the suit. He has seen the raiyat Khatian. There are other raiyats in the 

suit-land. He does not know if the owner of the suit-land Jogen Baishya has 

authorized the plaintiff to institute the present suit. He knows that other than 

the plaintiff Late Mania Hira has another son name Sarbo Hira. He does not 

know if in the year 1974 the father of the plaintiff sold the possessory right of 

1B of land to the father of the defendant and he also does not know if on the 

basis of such sale if the name of Gondar Kumar has been inserted in the 

Citha. He also does not know if any court has held that such land is in the 

possession of Gandar Kumar. He also does not know if the present court on 

03.01.2011  has  ordered  that  the  suit-land  is  in  the  possession  of  the 

defendant. The suit-land is presently under the possession of the plaintiffs.

11.  DW-1 Sri. Jatin Chandra Kumar is the defendant in the instant suit. 

In his cross-examination he deposed that the present suit has been filed for 
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3B 1K 12L of land covered by patta No. 317 Dag No. 455. The plaintiffs at 

present is in possession of 2½K of land. The land owner is Late Jogendra 

Chandra Goswami. Late Mania Hira was earlier a raiyat in the suit-land. He 

further deposed in his cross-examination that he has two plots of land, one 

over the suit-land and the other on a different location. He has not filed any 

counter-claim stating that he has 1B of land in the suit-land. Late Mania Hira 

out of 3B 1K 12L of land sold the possessory rights of 1B of land to his 

farther. His father vide  Exhibit-Ka purchased 4K of land. In  Exhibit-  Ka 

Tarini Kant Das signed on 01.01.1985. As per his claims of purchase of 1K 

of land he has produced the certified copy of the sale-deed and he has not 

produced the original copy before the court. In Exhibit- Kha. It has not been 

mentioned in that his father has 1B of land. He denied the suggestion that he 

has manipulated the  Exhibit-Kha. The plaintiff resides at Gorgora and his 

house is also at Gorgora. In Exhibit-Ga the patta No. is written as 183 and 

the patta No. of the suit land is 317. The old Patta No. of 317 is 183. As per 

Exhibit-Onga the order was passed in their favour. In Exhibit- Ga the name 

of the village is written as Sarpara. He has not prayed for calling the case-

record of case no. 1064m/84. 

 DW-1 exhibited the following documents.

Exhibit-Ka : Sale of possessory right by Late Mania Hira to 

Late Gandar Kumar

Exhibit-Kha : Citha copy of Sanpara Gaon

Exhibit-Ga :  Order passed by exhibited magistrate

Exhibit-Gha : Order of revisional Court

Exhibit-Onga : Order passed by exhibited magistrate

Exhibit-Sa : Copy of ejahar.

Exhibit-Cha : Copy of ejahar.

12.  DW-2 Sri.  Rupeshwar  Koibarta deposed  in  his  cross-examination 

that he knows both the parties. He does not know the suit-land although he 

has heard that the defendant has been possessing 1B of land. He knows that 

Jogendra Goswami was the original pattadar and Jatin Kumar was a  raiyat. 

The suit-land is situated at village Gorgora.
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13.   Now stitching everything on record it seems that the plaintiffs have 

amongst others have relied upon  Exhibit-1 to substantiate their claim that 

they have their possessory rights over the suit-land. The suit land consists of 

3B 1K 12L of land covered by Dag No. 455 of K.P Patta No. 317 situated at 

Revenue Village Sanpara. I have also perused the Exhibit-1 which is also of 

Revenue Village Sanpara and the name of Late Mania Hira, father  of the 

plaintiffs has been mentioned as one of the raiyats. The name of the original 

pattadar  vide  Exhibit-1 is  Jogendra  Goswami.  The  said  document 

corresponds  with  the  defendant’s  exhibit  vide  Exhibit-Kha. Exhibit-Kha 

also goes to show that the original pattadar was Jogendra Chandra Goswami 

and  Late  Mania  Hira  is  one  of  the  raiyats of  the  said  plot  of  land. 

Accordingly  there  is  no dispute  to  the  fact  that  the  original  pattadar  was 

Jogendra Goswami and Late Mania Hira was one of the  raiyats of the said 

plot of land. The defendant has stated that said plot of land has been sold by 

the  father  of  the  plaintiffs  to  the  father  of  the  defendant.  However  the 

plaintiffs deny such version of the defendant. The defendant pleads that the 

father of the defendant Late Gandar Kumar purchased the possessory right of 

a  plot  of  land  measuring  1B in  the  year  1974  from late  Mania  Hira  by 

executing  a  deed  and  since  then  the  aforesaid  plot  of  land  has  been  in 

continuous  possession  of  the  defendant.  Accordingly  the  name  of  Late 

Gandar Kumar has been entered in the Citha. Gandar Kumar left behind his 

wife  Giribala  Kumari,  four  sons  and  two  daughters.  The  defendant  also 

pleads  that  the  plaintiffs  knowing  fully  well  about  the  legal  heirs  have 

intentionally avoided making them parties in the suit. The defendant in order 

to  substantiate  his  claim  has  furnished  Exhibit-Ka to  show  that  the 

possession  of  the  suit-land was sold  by Late  Mania  Hira  to  Late  Gandar 

Chandra Kumar. I have perused the said Exhibit-Ka which goes to show that 

the possessory right of the suit-land was sold to Late Gandar Kumar by Late 

Mania Hira. In the said deed it has been clearly mentioned that Late Mania 

Hira  sold his  portion of  land out  of  the total  3B 1K 12L. The defendant 

deposed  that  the  old  Patta  No.  of  317  is  183.  Exhibit-Kha further 

corroborates the defendant’s version that such possessory rights have been 

sold. The name of the defendant’s father has been mentioned in the citha as 

has been evident from Exhibit-Kha which shows the possessory rights of the 

defendant’s  father.  Such  evidence  of  the  defendant  remained  unrebutted. 
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More-over  the  claim  of  the  defendant  that  the  Exhibit-Kha has  been 

manipulated  and  that  the  Exhibit-Kha has  been  forged,  could  not  be 

substantiated by the plaintiffs.

14.  Accordingly the documents  exhibited by the defendant  along with 

other materials on record go to negate the claims of the plaintiff. The suit 

being  a  mere  declaratory  suit,  the  claim  of  the  plaintiffs  couldn’t  be 

substantiated, to warrant any declaration in favour of the plaintiffs. Therefore 

the plaintiffs are not entitled to any decree and other reliefs as claimed for.

 Accordingly these issues are decided and go against the plaintiffs.

15.  Issue No. 3: Under the factual circumstances of the case this issue 

appears  to  be  an  important  one  for  proper  adjudication  of  the  case.  The 

defendant submits that the suit is bad for non-joinder of necessary party and 

hence liable to be dismissed. The defendant pleads that the suit is bad for 

non-joinder of necessary parties.  The entire case of the plaintiffs is based 

upon annexure-1 and without the presence of the original pattadar Jogendra 

Chandra Goswami and other raiyats and the other brothers and sisters of the 

defendant  the  suit  is  liable  to  be  dismissed  for  non-joinder  of  necessary 

parties.   The  defendant  further  states  that  the  issue  of  non  joinder  of 

necessary party was raised at the earliest possible time through their Written-

Statement but the plaintiff did not take steps to implead the necessary parties. 

Hence for want of necessary party the suit is liable to be dismissed. Reliance 

can be had upon Executive Director, Hindustan Paper Corporation & two  

Others Versus Ramyash Bind and 32 Others, (1997) 1 GLR 262, where-in it  

has  been  held  that  non-joinder  of  necessary  parties-  suit  liable  to  be  

dismissed.  Now the moot  question to  be determined at  the cornerstone  is 

whether  the  aforesaid  persons  under  the  circumstances  of  the  case  are 

necessary  parties  to  the  suit?  To discuss  and  determine  the  present  issue 

regarding  joinder  of  necessary  parties,  reliance  can  be  had  upon  Deputy 

Commissioner  of  Hardoi  v.  Rama  Krishna AIR  1953  SC 521 where-in 

amongst others it has been discussed that  “…Although there is no definite  

test to be applied in this connection, the tests that have been laid down are as  

follows:  

 # There has to be a right of relief against such a party in respect 

of the matters involved in the suit.
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#  The court must not be in a position to pass an effective decree 

in the absence of such a party. 

 The presence of opposing parties is one of the essential requirements 

of  any  civil  suit.  But  all  parties  are  not  necessary  for  the  suit  to  be 

adjudicated upon. Therefore, necessary and non-necessary parties have to be 

distinguished  between.  ‘Necessary  Parties’  are  those  parties  from  whom 

relief is claimed. ‘Non-necessary Parties’ are those parties who may be party 

to the suit,  but from whom no relief has been claimed.  In the absence of 

necessary parties, the court may dismiss the suit. The underlying logic is that 

the burden of providing relief should rest upon all the defendants. Since civil 

law deals with only those rights that are private in nature, legal action for 

enforcing the same can be initiated only by he whose civil rights have been 

violated. Thus, there has to be a plaintiff in civil suits. The plaintiff would 

demand  relief  from  the  person  who  has  violated  his  civil  rights,  the 

defendant.

Now  under  the  circumstances  of  the  case  and  considering  the 

principles  as  underlined  in  the  aforesaid  authorities  it  can  be  held  that 

without the presence of the original pattadar Jogendra Chandra Goswami 

and other raiyats the suit  cannot  be effectually  adjudicated upon and no 

effective decree can be possible.  Admittedly there are other  Raiyats in the 

said plot  of  land.  Such parties  can infact  go to  determine  the plaintiffs’ 

status over the land in question. Although no reliefs are claimed from such 

parties yet for the proper adjudication of the case they are necessary. Hence 

in my opinion, in the absence of such parties all questions involved in the 

suit could not be effectually and completely adjudicated upon, Hence under 

the circumstances of the case, even though the suit is declaratory in nature 

yet for the reasons mentioned above, the suit is bad for want of necessary 

parties.

Accordingly this issue is decided and goes against the plaintiffs.

16.   Issue No. 1: On perusal of the pleadings and on appreciating 

the evidence on record and other documents, it is evident that the suit is 

maintainable. Moreover it reveals that there is cause of action of the suit as 

the pleadings contain the fact constituting the cause of action.

 Accordingly this issue is decided.
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17.   Issue No. 2 and 4: For proper adjudication of the case these 

two  issues  can  be  taken  up  for  discussion  together.  Under  the  present 

circumstances of the case and on the basis of the decisions arrived at the 

previous issues it is redundant to discuss further on the issue of the case 

being bad for improper valuation, improper court-fee and being hit by law 

of limitations. For the ends of justice substantive issues must overtake the 

technical aspects of any proceeding. Improper valuation, improper court-fee 

and issue of limitation cannot go to determine the substantive merit of any 

case.

 Accordingly the issues are decided.

18.  ORDER
 In the conclusion the suit is dismissed on contest with cost. 

 Prepare decree accordingly. 

Given under my hand and seal of this court on  18th day of March,  

2013.

. 

 

Naguib Ahmed
Munsiff No. 3, Kamrup,

Guwahati.

APPENDIX

Plaintiff’s Witnesses

1. PW-1: Smti. Premoda Hira 

Exhibit-1 : Khatian in the name of plaintiff’s father.

2. PW-2: Sri Dinesh Das.

3. PW-3: Sri. Gulak Chandra Das.
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Defendant’s Witnesses

1. DW-1: Sri. Jatin Chandra Kumar 

Exhibit-Ka : Sale of possessory right by Late Mania Hira to Late 

Gandar Kumar.

Exhibit-Kha : Citha copy of Sanpara Gaon.

Exhibit-Ga :  Order passed by exhibited magistrate.

Exhibit-Gha : Order of revisional Court.

Exhibit-Unga : Order passed by exhibited magistrate.

Exhibit-Sa : Copy of ejahar.

Exhibit-Cha : Copy of ejahar.

2. DW-2: Sri. Rupeshwar Koibarta  

Case Laws discussed

1. Executive Director, Hindustan Paper Corporation &two Others Versus 
Ramyash Bind and 32 Others, (1997) 1 GLR 262.

2. Deputy Commissioner of Hardoi v. Rama Krishna AIR 1953 SC 521.

Naguib Ahmed
Munsiff No. 3, Kamrup,

Guwahati.
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