
HIGH COURT  FORM NO- (J) 2
HEADING OF JUDGMENT IN ORIGINAL SUIT

District- Kamrup

In the  Original Court of Munsiff No. 2

Present-  S. Handique, AJS

Monday    the   18th   day  of  March’2013
                                
                                     
             
                 Title Suit  No. 134/04
           

Angur Begum 
(Plaintiffs)

V

Anju Ahmed

(Defendants)

This suit coming for final hearing   on 18-2-13  in presence 
of 

Mr.  S. Medhi
                                 Advocates of the plaintiff
  
Mr. Satyajeet Sharma

                    Advoc
ates of the     defendant

And stood for consideration to this day the court delivered 
the following judgment.  
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JUDGMENT
  

T.S. 134/04

1. This is a suit for restoration of possession u/s 6 of 
the Specific Relief Act, 1963. The brief facts of the 
plaintiff’s case are that she and the defendant  are 
the daughters  of  late Giyasuddin Ahmed who owned 1 
katha 10 lechas of land described in schedule A of the 
plaint.  According  to  the  plaintiff,  her  father 
distributed the schedule A land between both of them 
equally  during  his  lifetime.  The  plaintiff  took 
delivery of  possession of 15 lechas of  land described 
in schedule B and constructed one tin chali house with 
tarza  walls  and  raised  bamboo  fencing  and  kept  one 
chowkidar there. While the plaintiff was in peaceful 
possession  of  the  schedule  B  land   the  defendant 
suddenly on 30-4-04 trespassed into the suit land and 
dispossessed her. The plaintiff  objected to the said 
act but the defendant replied by saying that she has 
become  the  owner  of  the  suit  land  vide  one  will 
executed  by  their  father.   It  is  pleaded  that  her 
father  was  suffering from mental illness  prior to 
his death as such he was not in a position to bequeath 
the  properties  through  any  will.  Hence  the  present 
suit.

2. The  defendant  contested  the  suit  by  filing  written 
statement. She took the usual pleas such as, the suit 
is not maintainable, is devoid of cause of action, is 
bad for non-joinder of necessary parties, the suit is 
barred  by  limitation.  She  claimed  that  he  father 
bequeathed the  suit land to her vide one will and that 
the plaintiff  was never in possession of the suit 
land. The defendant on the other hand claimed that her 
father handed over possession of  schedule  A  land to 
her during his lifetime. Further she denied that the 
plaintiff was dispossessed as alleged in the plaint. 
According  to  the  defendant  she  has  got  the  will 
executed by her father probated but the plaintiff for 
wrongful gain has filed the instant suit.

3. Following issues were framed in this case by my learned 
predecessor:

ISSUES
1. Whether there is cause of action for the suit?
2. Whether the plaintiff was in possession of the suit 

land six months prior of dispossession?
3. Whether the plaintiff is entitled to a decree as prayed 

for?

 Decisions and reasons thereof:
4. The plaintiff adduced evidence of two witnesses and the 

defendant examined four witnesses. Heard arguments from 
both the sides.

Decision on issue no. 1:
Page 2 of 4



5. This  is  a  suit  for  recovery  of  possession.  The 
plaintiff has asserted that she has been dispossessed 
from  her  share  of  the  land  by  the  defendant.  The 
defendant has denied that the plaintiff was ever in 
possession of the suit land. In my opinion the suit 
does disclose a cause of action as there is assertion 
and denial of title and possession on both the sides.
Issue no. 1 is decided in the affirmative.

Decision on issue no. 2 :
6.  The  land  in  question  is  ancestral  land  which 
belonged to the father of both the parties. PW1 Angur 
Begam deposed in her evidence on affidavit that her 
father distributed the schedule A land between her and 
defendant and thereafter she developed the schedule B 
land which has fallen into her share. She has asserted 
that she was in possession of the land till the date of 
alleged  dispossession  by  the  defendant.  PW2  Aminul 
Ahmed is her husband. He too asserted that his wife was 
possessing the suit land. Both these witnesses deposed 
that the plaintiff raised CI. Sheet chali house over 
the  suit  land  and  put  bamboo  fencing.  But  no 
documentary evidence or independent witness has been 
adduced by the plaintiff to prove that fact.  During 
cross  examination,  PW2  stated  that  the  house  was 
constructed by the father of the plaintiff and they 
only renovated it. Both PWs admitted that no FIR was 
lodged after the alleged dispossession. 

7. DW1 Anju Ahmed deposed that her father did not give 
the suit land to the plaintiff, instead he bequeathed 
the suit land to her vide his last will dtd 2-7-02 and 
the will is now probated. She asserted that the land is 
in  her  continuous  possession  and  the  plaintiff  was 
never in possession of it. According to her, there is 
no  schedule  B  land  as  she  is  the  actual  owner  of 
schedule A land. Further DW1 deposed that the plaintiff 
had very strained relationship with their father and 
she used to quarrel with him, due to which their father 
deprived the plaintiff from the suit property. DW1 also 
alleged that the plaintiff once assaulted her too while 
she was pregnant and lodged FIR against her father and 
maternal uncle. 
During  her  cross  examination  DW1  stated  that  she 
considers the suit land belongs to her after getting 
the will. 
Ext. 1 is the order of probate and Ext. 2 (1) – (3) are 
papers relating to the treatment of the defendant. Ext. 
1  and  2  are  not  taken  into  account  as  these  are 
Photostat copies and not signed by my predecessor. 

8. DW2 Farukh Ahmed is the maternal uncle of both the 
parties. He too denied that the plaintiff was ever in 
possession of the suit land. He stated that he was 
present at the time of execution of the will in favour 
of the defendant.
DW4 Yasmin Ahmed is known to both the parties.  He also 
deposed that the plaintiff  was  never in possession of 
the land. 
DW5 Halima Khatun is the maternal grandmother of both 
the parties. She supported the defendant’s version. She 
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was present at the time of execution of the will in 
favour of the defendant. She asserted that the suit 
land has been under possession of plaintiff’s father 
till his death.

9. It transpires from the evidence on record that the 
defendant obtained a probate of the will, but later on 
the plaintiff applied for revocation of the probate and 
that case is pending. In this case the tile over the 
suit land is not under consideration. The plaintiff has 
prayed for recovery of possession on the basis of her 
prior possession. But she has not been able to prove 
that she was possessing it till 30-4-04. As possession 
is  not  proved  consequently  the  allegation  of 
dispossession does not arise at all. 

Decision on issue no. 3:
10. In view of the above discussion I hold that the 
plaintiff is not entitled to the decree as prayed for.
Issue no. 3 is decided in the negative.

                                         
  
ORDER

The  suit  is  dismissed  on  contest.  Prepare  decree 
accordingly.
Given under my hand and seal of the  court on 18-3-13. 
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