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Prabin Medhi
(Plaintiffs)

V

Mahananda Thakuria

(Defendants)

This suit coming for final hearing   on 28-2-13  in presence 
of 

Mr.  B. Sarma
                                 Advocates of the plaintiff
  
Mr. M. Nandi

                    Advoc
ates of the     defendant

And stood for consideration to this day the court delivered 
the following judgment.  



JUDGMENT
                                      T.S. 1086/06
1. This is a suit for ejectment and realization of 

house  rent.  Plaintiff  Sri  Prabin  Medhi  has 
filed this suit against defendant Sri Mahendra 
Thakuria  alleging  that  the  defendant  is  his 
tenant but he has defaulted in paying house 
rent and has not vacated the suit premises in 
spite of several requests. The brief facts of 
this case are as follows:

2. The plaintiff is the owner and possessor of two 
rooms  measuring  15  x  12  ft  and  15  x  6  ft 
situated over  a plot of land covered by dag 
no.  1270  of  K.P  Patta  no.  119  in  Vilage 
Majarkuri  under  Ramdia  Mouza,  Kamrup.  The 
defendant approached the plaintiff for the two 
rooms as aforesaid and he took the premises on 
rent from Aug’2001 vide one agreement and the 
tenancy commenced for five years w.e.f 7-8-01 
till 6-8-06.  The house rent was fixed at Rs 
700/- per month payable by 1st week of every 
month.  The  defendant  paid  Rs  25,000/-  as 
advance  money  on  7-8-01  which  was  to  be 
adjusted  with  the  house  rent.  The  defendant 
took  the  premises  on  rent  and  started  his 
hardware  business  and  the  plaintiff  received 
only Rs 12000/ at the rate of Rs 200/ per month 
from the defendant till 6-8-06. The defendant 
was to pay Rs 500/- per month adjusting it with 
advance amount till 6-10-05 and he  was to pay 
Rs 700/- per month from 7-10-05. Therefore, the 
plaintiff demanded the rent at the rate of Rs 
700/-  from 7-10-05 but the defendant had been 
paying  only  Rs  200/-  to  him  since  7-10-05. 
After  expiry  of  the  tenancy  on  7-7-06  the 
plaintiff  asked  the  defendant  to  vacate  the 
suit premises and to pay the arrear rent of Rs 
5000/- but the defendant flatly refused to do 
so. The defendant neither vacated the rooms nor 
paid  the  arrear  rent  in  spite  of  repeated 
requests and thus finding no alternative one 
pleader’s notice was issued to him on 26-9-06. 
According to the plaintiff, he has a wife and 
school going children and the suit premises are 
required for his own use and occupation. Hence 
he filed the instant suit for ejectment and 
realization of arrear rent.

3. The defendant contested the suit by filing his 
written statement. He took the usual pleas such 



as the suit is not maintainable, there is no 
cause of action, it is barred by law, is bad 
for non-joinder of necessary parties etc.  He 
contended  that  the  descriptions  of  the  suit 
rooms is misleading and vague.  He denied that 
he  took  the  suit  rooms  on  rent  from  the 
plaintiff.  According to him this suit is not 
maintainable in view of the pendency of T.S. 
348/04  filed  by  plaintiff  along  with  Mahesh 
Medhi and Smti Janata Medhi for right, title 
and interest and for ejectment against him and 
one Harin Medhi. It is contended that in the 
above  suit  there  is  no  whisper  as  to  the 
tenancy  as  stated  in  the  present  case.   He 
contended that he is the absolute owner of  a 
plot  of  land  measuring  1  katha  12  ½  lechas 
which he purchased  including the suit premises 
vide  one  registered  sale  deed   dtd  30-4-04 
executed by Harin Medhi. Hence, he prayed for 
dismissal of the suit as there is no landlord 
tenant relationship between the parties.

4.The following issues were framed by my learned 
predecessor:

                     ISSUES
1.Whether the suit is maintainable in its present 

form?
2. Whether  there  is  cause  of  action  for  the 

present suit?
3.  Whether  the  defendant  is  a  defaulter  in 

payment of house rent from 7-10-05?
4. Whether the suit premises is required by the 

plaintiff for his bonafide use and occupation?
5. Whether  the  plaintiff  is  entitled  to  the 

reliefs as prayed for?

One  additional  issue  was  framed  by  me  after 
perusal  of  the  rival  pleadings  which  is  as 
follows:

 Additional issue no. 6: 
Whether there is any relationship of landlord and 
tenant between the parties?

Decisions and reasons thereof:
5.Both  the  parties  led  oral  as  well  as 

documentary evidence. Heard arguments from both 
the sides.



Let us see who are the witnesses examined by the 
parties.

PW1: Prabin Medhi
PW2 : Nakul Ch. Deka
PW3: Ganesh Thakuria

The plaintiff exhibited the following documents :

Ext. 1: advocate notice dtd 26-9-06
Ext. 2: acknowledgment card
Ext. 3: certified copy of jamabandi

Defendant’s witnesses are:
DW1: Mahendra Thakuria
DW2: Mahibur Rahman Choudhury
DW3: Lankeswar Das
DW5: Dilip Namasudra

The  following  documents  were  exhibited  by  the 
defendant:

Ext. A: certified copy of sale deed no. 313 dtd 
30-4-04
Ext. B : copy of jamabandi
Ext. C: copy of demarcation report
Ext. D: copy of chitha
Ext. E: copy of plaint in T.S. 348/04
Ext. F: copy of Misc Case no. 85/04
Ext. G: copy of written statement
Ext. H: copy of order dtd 16-12-04 passed in Misc 
Case no. 85/04

Decisions on issue no. 1 and 2:
6. This is a suit for ejectment and realization of 

arrear  rent.   The  defendant  has  denied  the 
relationship  of  landlord  and  tenant.  Whether 
the  relationship  of  landlord  and  tenant  is 
proved or not it is a different matter but as 
far as the allegations made in the plaint are 
concerned, I find that the plaint does disclose 
a cause of action. There is nothing on record 
to infer that the suit is not maintainable. 
Hence,  both  the  issues  are  decided  in  the 
affirmative.

  
   Decision on additional issue no. 6:
7. The defendant has denied the relationship of 

landlord and tenant, therefore, I would like to 
take up this issue now as the decision arrived 



at  this  issue  will  decide  the  fate  of  this 
suit.  PW1 has deposed  in his evidence on 
affidavit that the  defendant took the premises 
on rent from Aug’2001 vide one agreement and 
the tenancy commenced for five years w.e.f 7-8-
01 till 6-8-06.  But he has not exhibited the 
agreement though he had filed one copy of an 
agreement alongwith the plaint. The defendant 
side argued that the plaintiff did not exhibit 
the said copy as there is no agreement as such 
in  existence.   PW1  also  deposed  that  the 
defendant took away the original copy of the 
deed from him and did not return it and the 
court  rejected  his  prayer  for  directing  the 
defendant to produce the same as the defendant 
denied having possession of it. PW2 and PW3 too 
endorsed the same version that the defendant 
took away the document. I have gone through the 
case record. The record does not speak that the 
plaintiff  had  ever  made  any  prayer  for 
production of the document and that the court 
rejected his prayer. It also transpires that 
the said averment is not pleaded in the plaint. 
Hence, it cannot be taken into account by this 
court  while  appreciating  evidence  in  this 
respect. In this regard the learned counsel for 
the defendant drew attention of the court to 
the  decision  of  the  Supreme  Court  in  S.P. 
Chengalvarya Naidu ( dead) by LRs. V. Jagannath 
( dead) by LRs., ( 1994) 1 SCC 1 wherein it was 
held  that  non-disclosure  of  relevant  and 
material  documents  with  a  view  to  obtain 
advantage amounts to fraud. 

8. From the cross examination of PW1 it appears 
that he is not aware whether the present suit 
property  is  involved  in  T.S.  348/04.  He 
testified  that  he  never  issued  any  rent 
receipts.  Further  he  testified  that  he  had 
prayed  for  attachment  of  land  and  premises 
which was sold to Mahananda Thakuria by Harin 
Medhi. So there is an implied admission that 
the suit premises is also a part of the alleged 
sale. He admitted that the lat Mandal measured 
the land when the land was sold to Mahananda 
and Harin Medhi brought the lat Mandal and that 
he did not raise any objection then. According 
to  him  he  had  prayed  for  cancellation  of 
defendant’s name from the revenue records and 
it was cancelled once and then restored.

9. Although  the  plaintiff  asserted  that  the 
defendant paid Rs 25,000/- as per the agreement 
he has not been able to prove that fact. He 
exhibited one advocate’s notice to prove that 



he had sent it to the defendant who received it 
but did not vacate the suit premises. Ext. 1 is 
the  said  notice  and  Ext.  2  is  the 
acknowledgment card. The defendant has denied 
having received any such notice. The plaintiff 
exhibited  the  acknowledgement  card  to  prove 
that  the  defendant  received  it,  but  mere 
exhibiting  the  advocate  notice  and 
acknowledgement card do not prove that there 
subsists landlord tenant relationship between 
the parties. 

10. Both PW2 and PW3 deposed in their evidence on 
affidavit  that  they  were  present  when  the 
parties entered into the agreement and that the 
defendant  took  away  the  agreement  from  the 
plaintiff.  PW3  testified  during  cross 
examination  that  the  plaintiff  had  told  him 
that there was a written agreement, but he had 
not seen it himself. He also testified that the 
plaintiff had told him that the parties entered 
into tenancy agreement in 2001. As such the 
evidence of PW3 seems to be hearsay evidence. 
PW2 also testified that the plaintiff had told 
him that the defendant took away the agreement. 
I do not intend to rely on this part of the 
testimony due to the reasons discussed in para 
7 above. 

11.  The defendant has taken the plea that he had 
purchased 1 katha ½ lechas of land  including 
the  suit  premises  in  the  suit  dag  form 
plaintiff’s brother Harin Medhi vide Ext. A. 
PW2  testified  that  he  had  heard  that  the 
defendant  purchased  the  suit  premises  from 
Harin Medhi. The defendant ( DW1) deposed that 
T.S.  348/04  filed  by  plaintiff  along  with 
Mahesh Medhi and Smti Janata Medhi for right, 
title and interest and possession against him 
and Harin Medhi wherein one of the prayer is 
for  declaration  of  sale  deed  no.  313/04  as 
illegal  and  null  and  void.   He  stated  that 
there is no whisper in the plaint of the above 
suit that he is a tenant. I have perused the 
plaint  in  T.S.  348/04.  The  schedule  A  land 
described in that suit is 3 kathas 5 lechas in 
the  same  dag,  patta  no.  In  that  suit  the 
present plaintiff has alleged that his brother 
Harin Medhi having no right, title and interest 
over schedule B land measuring 1 katha ½ lechas 
sold  it  off  to  the  present  defendant 
fraudulently.  In  T.S.  348/04  no  prayer  for 
possession is made, it is only alleged that 
Harin Medhi tried to take possession and he 
could not deliver possession after selling off 
the land to the present defendant. 



12. Although the subject matter of both the suits 
are different and the title over the premises 
is not under consideration in the present suit, 
I am of the opinion that the present plaintiff 
has not disclosed the true facts either in his 
plaint or his evidence on affidavit. From the 
cross examination of DW1 it transpires that the 
plaintiff  side  put  much  emphasis  on  the 
validity of the sale deed rather the question 
of landlord and tenant. The validity of the 
said sale deed is not under consideration in 
this suit. The defendant has deposed that he 
purchased the land and suit premises in 2004 
and the plaintiff filed T.S. 348/04 in 2004. 
But  the  plaintiff  has  failed  to  prove  the 
tenancy which according to him started in 2001. 

13. The plaintiff tried to establish that the suit 
rooms are under the same roof with the house of 
the plaintiff. The defendant testified that the 
plaintiff  is  on  his  northern  side  and  but 
denied  that  they  share  the  same  wall.  He 
stated that the plaintiff extended the wall and 
roof towards his rooms. DW2, DW3 supported the 
defendant’s version that the rooms were part of 
the land purchased by him. DW2 testified that 
the walls of defendant’s rooms are pucca walls. 
He stated that earlier there were some vacant 
spaces between the suit rooms and the nearby 
shop  rooms  and  the  house  of  the  plaintiff. 
According to him the defendant renovated the 
rooms which were constructed by Harin Medhi. 

14. The  defendant  examined  one  official 
witness(DW5)from  the  office  of  the  Sub-
Registrar,  Kamrup  to  prove  execution  of  the 
sale deed. Ext.  F 1 is the relevant extract 
from  the  volume  book  of  the  Sub-Registrar, 
Kamrup. The defendant is a recorded pattadar in 
respect of 1 katha ½ lechas of land in the suit 
dag, patta. Learned counsel for the plaintiff 
argued that the defendant has not called the 
vendor of the deed to prove it. As the validity 
of  the  sale  deed  is  under  dispute  in  T.S. 
348/04 I refrain from giving any opinion on the 
genuineness  of  the  sale  deed.   It  is  an 
admitted  fact  that  the  plaintiff  and  the 
defendant’s  alleged  vendor  are  brothers.  In 
T.S. 348/04 the plaintiffs stated that Harin 
Medhi handed over possession of the schedule A 
land to Mahesh Medhi after family partition and 
since  then  Prabin  Medhi,  Mahesh  Medhi  and 
Jatana Medhi are in possession of the land. But 
in  this  present  suit  plaintiff  Prabin  Medhi 
stated that he is the absolute owner of the 
suit  rooms.  Further  the  plaintiff  has  not 



mentioned  whether  he  constructed  the  suit 
premises,  rather  the  defendant’s  witnesses 
testified that the rooms were constructed by 
Harin  Medhi  and  the  defendant  renovated  it. 
Thus the preponderance of probability is lying 
in favour of the defendant.

15.   It was also argued by the plaintiff side that 
the sale deed does not mention about the suit 
rooms  as  such  the  defendant  is  a  tenant  of 
these rooms. I find that argument not tenable 
in  the  light  of  the  evidence  on  record  as 
because the plaintiff  has failed to prove the 
relationship of landlord and tenant between the 
parties by any other cogent evidence. Hence I 
decide issue no. 6 in the negative. 

          Decision on issue no. 3,4,5:
16.  As  the  relationship  of  landlord  and 

tenant is not established other issues become 
redundant and decided in the negative.

ORDER
The suit is dismissed on contest.  Prepare decree 
accordingly. Given under my hand and seal of the 
court on 21-3-13.



ANNEXURES
PW1: Prabin Medhi
PW2 : Nakul Ch. Deka
PW3: Ganesh Thakuria

The plaintiff exhibited the following documents :
Ext. 1: advocate notice dtd 26-9-06
Ext. 2: acknowledgment card
Ext. 3: certified copy of jamabandi

Defendant’s witnesses are:
DW1: Mahendra Thakuria
DW2: Mahibur Rahman Choudhury
DW3: Lankeswar Das
DW5: Dilip Namasudra

The  following  documents  were  exhibited  by  the 
defendant:
Ext. A: certified copy of sale deed no. 313 dtd 
30-4-04
Ext. B : copy of jamabandi
Ext. C: copy of demarcation report
Ext. D: copy of chitha
Ext. E: copy of plaint in T.S. 348/04
Ext. F: copy of Misc Case no. 85/04
Ext. G: copy of written statement
Ext. H: copy of order dtd 16-12-04 passed in Misc 
Case no. 85/04


