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District: KAMRUP.

IN THE COURT OF CIVIL JUDGE NO. 3, KAMRUP, GUWAHATI.

Present:- Sri S. K. Poddar, A.J.S.   Civil Judge No. 3, Kamrup, Guwahati.  
Monday, the 11  th   Day of March, 2013.  

Misc.  Appeal No. 15/2012

Smti Puspa Rani Mohan & ors ……..……..       Appellants/Opp Parties.                                            -Versus-Shri Kanak Chandra Baruah & ors.  ......…. Respondents/Petitioners.
This appeal coming on for final hearing on 19.02.2013 in the presence of –Mr. R.C. Sancheti              ……              Advocate/Pleader for Appellant.Mr. N. Das                       ..........      Advocate/Pleader for Respondents.and having stood for consideration to this day, the Court delivered the following Judgment:-

J U D G M E N T

1. This appeal  under Order 43 Rule 1(r) of  the CPC has been preferred against the order dated 01/02/12 passed by Ld. Munsiff No. 1 in Misc (J) Case No. 829/11. 2. On receipt of  the appeal  memo,  notices  were issued to the petitioners/respondents and case record of Misc. (J) Case No. 829/2011 
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was called for.  Respondents  appeared through their  engaged Advocate and contested the appeal.                    ……………. Contd. on P/2

3. I  have  heard  learned  advocate  for  both  the  sides,  gone through  the  appeal  memo  and  the  case  record  of  Misc.  (J)  Case  No. 829/2011. 4. The brief facts leading to the plaint and petition for tempor-ary injunction as filed by respondent/plaintiffs are that plaintiff  and the proforma defendants are the successors in interest of Lt. Parbati Baruah who had landed properties measuring about 3 Bighas 3 Kathas 18 Lessas as  shown in schedule  A  of  the  plaint.  During her  lifetime said  Parbati Baruah registered a family settlement deed by which she disposed of her aforesaid properties amongst her legal heirs and accordingly all the legal heirs, i.e. the plaintiffs and the proforma defendants possessed their re-spective shares and developed the same by constructing residential flats etc. In the said partition, out of A schedule land, a plot of land measuring 20 feet in width was left as common passage for the use of the plaintiff and the proforma defendants and they are using the said passage. This passage measuring 20 feet in width is the suit passage and is described in the schedule B of the plaint. Thus the plaintiffs and the proforma defend-ants are the owners having the right, title and interest over the aforesaid suit  passage with exclusive right to use the same.  It  is further pleaded that, the defendants have their landed properties on the Northern side of the aforesaid suit passage separated by  a concrete wall.  Suddenly and without any permission, the defendants have demolished a portion of the aforesaid concrete wall  and have started unauthorisedly using the suit passage knowing it well that same is the exclusive private passage of the plaintiffs and the proforma defendants. On raising objections by plaintiffs in such use, the defendants did not pay any heed and started using the said passage as public path by plying trucks etc. over the aforesaid suit passage for bringing construction materials. Hence this suit for the declar-ation of their right, title and interest over the suit passage with further prayer of permanent injunction restraining the defendants from entering 
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into the suit passage. A separate petition for temporary injunction was separately filed by plaintiffs.                                               ……………. Contd. on  

P/35. The  defendants  appeared  and  contested  the  suit  by  filing written statement and also filed written objection against the prayer for temporary injunction. The defendants have denied the calim of exclusive ownership of the plaintiffs over the suit passage and pleaded that it is a common passage from a considerable period of time and used by both the parties to this suit since about more than 37 years and as such the OP have acquired the right of easement. Hence they prayed for dismissal of the suit and further prayed to vacate the ad-interim temporary injunction granted at the time of admission of the suit.6.            Upon the facts and circumstances, Ld. Trial Court made the  interim  temporary  injunction  absolute  by  allowing  the  petition  under Order  39  Rule  1  and  2  read  with  Section  151  CPC.  Against  this,  the appellants/OPs  have  preferred  this  appeal  on  the  following  amongst other grounds :-a) That Ld. Trial Court has failed to consider that Schedule-B is a common passage used by the appellants and respondents since long back;b) That  the  Ld.  Trial  Court  failed  to  consider  that  the  said Schedule-B was not a private passage;c) That  the  Ld.  Trial  Court  has  failed  to  consider  that  the plaintiffs have no locus standi to file the suit on behalf of the plaintiff Nos. 2(a) and (b) as the power of attorney was executed in the year 1994 by five persons and out of them three have already expired and plaintiff  No.  2(a)  and  (b)  have  not  executed  any  fresh  power  of attorney;d) That the Ld. Trial Court was wrong in holding that there was no dispute over the title of plaintiffs for Schedule-B land;e) That Ld. Trial Court has failed to consider that the defendants are using the said passage since last 37 years;
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f) That  Ld.  Trial  Court  has  wrongly  hold  that  balance  of convenience  is  in  favour  of  the  plaintiffs  as  well  as  question  of irreparable loss and injury;            ……………. Contd. on P/4g) That  Ld.  Trial  Court  has  failed  to  consider  that  granting injunction  to  use  the  common  passage  will  create  more inconvenience to the defendants/OPs.7. Point for determination in this appeal is:- 

(i) Whether the order passed by Ld. Trial Court is just and proper  

or needs any interference?8. Before proceeding further to decide the appeal on its merit, I would  like  to  remind  myself  on  the  powers  of  appellate  court  while deciding  an  appeal  against  the  order  of  granting/refusing  temporary injunction  by  trial  court,  in  view  of  the  ratio  laid  down  by  Hon'ble Supreme Court of India in the case of  Wander Ltd. & Anr. Vs.  Antox 

India P. Ltd. MANU/ SC/0595/1990/1990 (Supp) SCC 727. In this case, it was held ….. 
“9.  The  appeals  before  the  Division  Bench  were  against  the  
exercise  of  discretion by the Single  Judge.  In such appeals,  the  
Appellate Court will not interfere with the exercise of discretion of  
the court of first instance and substitute its own discretion except  
where  the  discretion  has  been  shown  to  have  been  exercised  
arbitrarily, or capriciously or perversely or where the court had  
ignored the settled principles of law regulating grant or refusal of  
interlocutory injunctions. An appeal against exercise of discretion  
is  said  to  be  an  appeal  on  principle.  Appellate  Court  will  not  
reassess  the  material  and seek  to  reach a  conclusion  different  
from the one reached by the court below if the one reached by the  
court  was  reasonably  possible  on  the  material.  The  appellate  
court  would  normally  not  be  justified  in  interfering  with  the  
exercise of discretion under appeal solely on the ground that if it  
had considered the matter at the trial stage it would have come  
to a contrary conclusion. If the discretion has been exercised by  
the Trial Court reasonably and in a judicial manner the fact that  
the appellate court would have taken a different view may not  
justify interference with the trial court's exercise of discretion.”9. Hon’ble  Gauhati  High  Court   in  the  reported  case  of 

Radhabari Tea Company (P) Ltd. --VS-- Mridul Kumar Bhattacharjee and ors [2010 (1) GLT 189] while endorsing the ratio of Wander Ltd.  & Anr (supra) observed as follows:- 
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“(45) Thus, an appeal against exercise of discretionary jurisdiction is  
really  an  appeal  in  principle  and  that  is  why,  unlike  a  regular  
appeal,  in  ordinary  sense,  where  whole  evidence  on  record  is  
examined anew by the                     ……………. Contd. on P/5
appellate  Court,  what  is  really  examined,  in  an  appeal  against  
exercise of discretionary jurisdiction, is the legality and validity of  
the order and it can be set aside and should be set aside only when  
there  is  a  patent  error  on  the  face of  the  record  or  the  order  is  
against the established or settled principles of law. If two views are  
possible  and  a  view,  which  is  reasonable  and  logical,  has  been  
adopted  by  a  trial  Court,  the  other  view,  howsoever  appealing,  
would not be allowed to be substituted in place of the trial Court's  
views, which are, otherwise, reasonable and logical.”10. Keeping the above law in mind and the fact that, in the matter in hand, I am exercising the power of appellate court which are limited in nature,  on a prayer to set aside/reverse the order of  grant temporary injunction, as sought by appellant, the appellant must succeed in showing that  the  trial  Court  used  its  power  of  granting  temporary  injunction arbitrarily,  capriciously  or  perversely  and/or  that  the  trial  Court  has ignored  the  settled  principle  of  law  regarding  grant  of  temporary  or interlocutory injunction. 11. In this attempt, learned advocate for appellant has put much stress  in  submitting  that  bare  reading  of  the  order  shows  that  the discussion on the three ingredients of granting temporary injunction are perverse and based on wrong appreciation of facts. 12. It  is  now  settled  that  for  granting/refusing  temporary injunction,  court  has  to  consider  the  fact  as  pleaded  and  to  find  out existence of prima facie case, balance of convenience and irreparable loss and injury to the party seeking injunction. 13. In the reported case of  Dalpat Kumar and Anr. v. Prahlad 

Singh  and  Ors [ MANU/SC/0715/1991/(1992)  1  SCC  719 ]  Hon'ble Supreme Court of India held that ……….
“Injunction is a judicial process by which a party is required to do or  
to  refrain  from  doing  any  particular  act.  It  is  in  the  nature  of  
preventive relief  to a litigant to prevent future possible  injury.  In  
other  words,  the  court  in  exercise  of  the  power  of  granting  ad  
interim injunction is to preserve the subject matter of the suit in the  
status  quo for  the  time being.  It  is  settled  law that  the  grant  of  
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injunction is a discretionary relief. The exercise thereof is subject to  
the court satisfying that (1) there is a serious disputed question to  
be tried in the suit and that an act, on the facts before the court,  
there is probability of his being                      ……………. Contd. on P/6
entitled to  the relief  asked for by the plaintiff/defendant;  (2) the  
court's  interference  is  necessary  to  protect  the  party  from  the  
species  of  injury.  In  other  words,  irreparable  injury  or  damage  
would ensue before the legal right would be established at trial; and  
(3)  that  the  comparative  hardship  or  mischief  or  inconvenience  
which  is  likely  to  occur  from  withholding  the  injunction  will  be  
greater than that would be likely to arise from granting it.
5. Therefore, the burden is on the plaintiff by evidence aliunde by  
affidavit or otherwise that there is "a prima facie case" in his favour  
which needs adjudication at the trial.  The existence of  the prima  
facie right and infraction of the enjoyment of his  property or the  
right  is  a  condition for  the grant  of  temporary injunction.  Prima  
facie case is not to be confused with prima facie title which has to be  
established,  on  evidence  at  the  trial.  Only  prima  facie  case  is  a  
substantial question raised, bona fide, which needs investigation and  
a decision on merits. Satisfaction that there is a prima facie case by  
itself is not sufficient to grant injunction. The Court further has to  
satisfy  that  non-interference  by  the  Court  would  result  in  
"irreparable injury" to the party seeking relief and that there is no  
other remedy available to the party except one to grant injunction  
and  he  needs  protection  from  the  consequences  of  apprehended  
injury or dispossession. Irreparable injury, however, does not mean  
that there must be no physical possibility of repairing the injury, but  
means only that the injury must be a material one, namely one that  
cannot be adequately compensated by way of damages.  The third  
condition also is that "the balance of convenience" must be in favour  
of granting injunction. The Court while granting or refusing to grant  
injunction  should  exercise  sound  judicial  discretion  to  find  the  
amount of substantial mischief or injury which is likely to be caused  
to the parties, if the injunction is refused and compare it with that it  
is likely to be caused to the other side if the injunction is granted. If  
on weighing competing possibilities or probabilities of likelihood of  
injury and if the Court considers that pending the suit, the subject-
matter should be maintained in status quo, an injunction would be  
issued. Thus the Court has to exercise its sound judicial discretion in  
granting or refusing the relief of ad interim injunction pending the  
suit.”
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14. In the reported case of  Ajendraprasadji Narendraprasadji 

Pandey  Vs. Swamy  K.  Narayandasji and  Ors. MANU/SC/0399/2005/ (2005) 10 SCC 11, Hon'ble Supreme Court of India held that …… 
“12.  It  is  needless  to  note  that  while  deciding  the  issue  of  
injunction the Courts have to consider the    ……. Contd. on P/7
cumulative factors i.e. prima facie case, balance of convenience  
and irreparable loss. Definite findings have to be given on these  
aspects, on a prima facie basis.”15. From  the  above  ratios,  it  is  apparent  that  before  granting temporary  injunction,  Court  shall  have to  satisfy  and justify  regarding existence  of  all  the  three principles  of  i.e.  prima facie  case,  balance of convenience  and  irreparable  loss  and  injury  with  specific  findings  in favour of the petitioners. Any deviation from the above principles, makes the order illegal and untenable in law. 16. Now turning to the facts in hand, and on bare reading of the impugned order, it appears that after discussing the case of the plaintiffs and  the  defendants,  Ld.  Trial  Court  has  discussed  the  three  golden principles of granting temporary injunction i.e. prima facie case, balance of  convenience  and  irreparable  loss  and  injury  in  three  separate  and distinct heads and came to an assertive findings that from the available materials on record, plaintiffs have prima facie case for trial, balance of convenience  lies  in  favour  of  granting  of  temporary  injunction  and plaintiffs would suffer irreparable loss and injury in case of temporarily is not  granted.  So,  on this  legal  aspect,  Ld.  Trial  Court  has discussed the principles necessary for granting temporary injunction.  No fault can be found on this count. 17. Regarding  appreciation  of  facts  on  each  of  the  heads,  it appears that  while discussing the prima facie case,  Ld.  Trial  Court has held that plaintiffs have right, title and interest over the suit land and they are  the  exclusive  users  of  the  suit  passage.  I  have  gone  through  the pleadings of both sides and the documents filed along with the pleadings. The WS of the defendants clearly shows that they have  taken the plea of right to easement over the said disputed passage. It is also apparent from the  documents  that  defendant/appellant  have  an  alternative  way  of 
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egress and ingress over their  plot of  land and inspite of  that,  they are using the disputed passage which according to the documents has been given to the plaintiffs for use of their land. Considering above, I find no perversity  in  discussion  of  the  facts  to  arrive  at  the  conclusion  of existence of prima facie case.                            ……………. Contd. on P/818. Same is the situation in the point of balance of convenience. When there is an alternative path for ingress and egress available, there is no question of inconvenience on the part of the defendants to construct their  own  building  by  using  the  path.  Merely  the  passage  belongs  to neighbour is more suitable for carrying the building materials by trucks cannot be a ground to allow the defendants to use the same for times to come.  Except  the claim of  easement  over the path and convenience in carrying building materials, there is nothing in favour of the defendants to show any inconvenience to them. Ld. Trial Court has rightly held that in the event of granting the temporary injunction, same would not cause any inconvenience to the defendants. 19. In respect of irreparable loss and injury, Ld. Trial Court has rightly held the same in favour of the plaintiffs /petitioner. When the land of  the  passage  exclusively  belongs  to  the  plaintiffs  and  proforma defendants and the flat owners, they have the right to use the same and restrain any other person who are not entitled to use the same. Allowing others to use the land for carrying heavy trucks etc. will certainly cause loss to real owners which cannot be compensated in terms of money. 20. Considering all above, I find no perversity or illegality in the impugned order on factual as well as legal aspect. 21. In the result, I hold that the appeal has no merit  and as such, the  same  deserves  to  be  dismissed  on  contest  with  cost,  which  I  do accordingly.  O R D E R22. The appeal is dismissed on contest with cost. The order dated 01/02/12 passed by Ld. Munsiff No. 1, Kamrup, Guwahati in Misc (J) Case No. 829/2011 is upheld and affirmed. 
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23. Send down the case record of Misc. (J) Case No. 829/2011 to learned Munsiff No. 1, Kamrup, Guwahati with a copy of this judgment.Given under  my hand and seal  of  this  court  on this  11th day of 

March, 2013.                   Civil Judge No. 3,                                Kamrup, Guwahati.

      


