
IN THE COURT OF THE ASSISTANT SESSIONS JUDGE NO. 3, KAMRUP, GUWAHATI.
Present :- Sri S. K. Poddar, AJS,Assistant Sessions Judge No. 3,Kamrup, Guwahati.

Sessions Case No. 249(K)/2010 u/s 366 IPC(Arising out of  G.R. Case No. 7578/08)
STATE-vs-  Shri Sambhu Rai              …. Accused.

Committed by:- Shri M. Ali,           Addl. Chief Judicial Magistrate,           Kamrup, Guwahati.  
Advocate Appeared:-Mr. N. Sharma, Addl. P.P………………   Advocate for the prosecution.Mr. D. Sarma         ……………………     Advocate for the defence.
Date of Evidence:- 07/02/11, 18/03/11, 14/03/12, 15/05/12, 07/01/13, Date of Argument:- 19/02/2013.Date of Judgment:-   04/03/2013.

J U D G M E N T

1. Prosecution case, in brief, is that on 18/10/08, one Shri Uma Shankar Tewari  lodged an FIR with O/C,  Satgaon PS alleging inter-alia that his minor daughter Smti Sangita Kumari,  aged about 15 years was missing since 01/10/2008 and it is suspected that one Shri Sambhu Rai, son of Shri Lakhan Rai has kidnapped said Sangita by inducement. It is further alleged that at the time of taking away, accused has also stolen a cash  amount  of  Rs.  70,000/-  along  with  golden  chain  and  other ornaments which were lying in the VIP kept in his house.  It  is  further alleged that the other family members of Sambhu Rai were also involved 
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in the offence of kidnap.                                          ………………  Contd.. at p/22. On receipt of the FIR, Satgaon PS Case No. 55/08 U/s 366A IPC was registered and investigated into. During investigation, the victim was medically examined twice initially on 24/10/08 and subsequently on 18/03/10 at GMCH. Some documents regarding age were also seized by police.  Upon  completion  of  the  investigation  initially,  the  I/O  has submitted FR. It may be noted here that during investigation, statement of the victim was also recorded U/s 164 Cr.P.C. and she was handed over to the custody of  the parents of  the accused.  As per the direction of CJM, Kamrup  matter  was  reinvestigated  and  upon  such  reinvestigation,  on 05/04/10 the I/O submitted charge-sheet against accused Sambhu Rai only. On receipt of CS cognizance of offence was taken and attendance of accused  was  procured.  Upon  furnishing  copies  to  accused,  case  was committed for trial. 3. Upon commitment of the case, the same was made over to this Court  for  disposal.  Accordingly,  vide  order  dated  20/09/2010,  my  Ld. Predecessor-in-office has framed charge u/s 366 IPC to which the accused pleaded not guilty and claimed to stand trial. 4. During trial, prosecution side has examined Smti Sushila Devi, the mother of the victim as PW 1, Smti Sarita Tewari, elder sister of the victim as PW 2, the informant Shri Um Shankar Tewari as PW 3, victim Smti Sangita Tewari as PW 4, I/O Padmeswar Deka as PW 5, I/O Jagadish Shill as PW 5 and M/O Dr. R. Chaliha as PW 6. 5. On completion of evidence for prosecution, accused Sambhu Rai was examined u/s 313 of the Cr.P.C. Defence case as unfolded in cross-examination of PW s and 313 Cr.P.C. statements in brief is that the victim and accused had love affairs and the victim eloped with the accused on her own will and subsequently they performed marriage. On the date of occurrence the victim was aged above 18 years. Since the date occurrence the  accused  and  victim  are  living  the  conjugal  life  and  blessed  with children.6. I have heard oral arguments of Ld. Counsel for both sides and also gone through the records.             ………………  Contd.. at p/3
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POINTS FOR DETERMINATION :-7. i) What was the age of the victim girl on the date of occurrence i.e. on 01/10/08?ii) Whether the victim was kidnapped/abducted by the accused from her residence against her will?
DECISION AND REASONS THEREOF :-8. Point No. 1 :- In  respect  of  age  of  the  victim,  it  appears  that there  are  contrary  statement  and  documents.  In  the  FIR  and  during evidence, the parents of the victim PW 1 and PW 3 has stated that at the time of occurrence, i.e. on 01/10/08, the victim was aged about 15 years. During cross-examination, PW 3 also proved one birth certificate vide Ext-Ka which was issued by NRHM. PW 2, the mother of the victim in her evidence deposed that Sangita was born in the year 1993. PW 3 in his evidence stated that in the year 1985, he got married and in the year 1989 his first daughter was born. In the year 1992, victim Sangita was born but he has not reported the matter of birth immediately. He got the Ext-Ka in the  year  2005.  He  came  to  Assam  in  the  year  2001  and  after  his retirement,  permanently  settled  at  Assam.  Originally  Sangita  was admitted in a School of Army Camp at Punjab and brought the transfer certificate to Narengi KV. The victim in her evidence stated that Ext-2 and 3 are the documents relating to SEBA Board in which her date of birth was shown as 01/03/1993. But in cross-examination, she stated that she born in the year 1990 at Ganganagar, Punjab. In Ext-2 and 3 her age was shown less than the original. At the time of her occurrence, she was aged about 18  years  3  months.  The  M/O,  Dr.  R.  Chaliha  (PW  6)  in  his  evidence admitted  that  on  the  basis  of  physical,  radiological  and  laboratory examination done on the person of victim Sangita Kumari, they were of the opinion that the age of the victim was above 18 but below 19 years. 9. So, having this contradictory material on age of evidence let me decide the matter of age as it is relevant with offence charged with. The documents shows the victim as minor on the date of occurrence, but the medical opinion and the evidence of the victim shows that she was 
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aged above 18 years on the date of occurrence.    ………………  Contd.. at p/4The evidence of the victim got support from the medical evidence which was  conducted  twice  with  same  result.  During  argument  hearing,  Ld. Advocate for the accused has also pointed out that while considering bail and custody  of  the  victim,  Ld.  CJM vide  order  dated  l04/09/2010 has categorically opined the fact that the victim was major in age. The matter of  custody  went  upto  High  Court  and  in  Writ  Petition  (Criminal)  No. 2/2010, vide order dated 11/03/10, Hon'ble Gauhati High Court upheld the  order  of  Learned  CJM.  The  evidence  of  parents  regarding  age  is doubtful.  At one place the father of the victim deposed that he did not report the matter of birth of victim immediately but also produced Exbt. Ka which was issued under the banner of NRHM showing born of a female baby on 01/03/1993 but in oral evidence he is deposing that victim was born in the year 1992. It was convincingly argued that NRHM came into existence in the year 2005 only and thus it prima facie shows that said Exbt. KA is an forged and fraudulent documents. So far the existence of Ext-2 and 3, the certificate, admit card and registration card of the victim Sangita Kumari being issued by SEBA is concerned, apparently same were based on the date of 01/03/1993, which itself is contradictory. As such Exbt. 2 and 3 cannot be relied upon in view of the foundation was laid based on improper documents. Considering all, I am of the opinion that it will be safe to rely upon the medical report which categorically shows that as per the radiological examination, the age of the victim was above 18 years on the date of first examination. Considering above, I hold that the victim was above 18 years of age on the date of occurrence.10. Point No. 2 :- In his cross-examination, the father of the victim (PW 3), the mother of the victim (PW 1) and the elder sister (PW 2) have categorically admitted that they have not seen the occurrence of taking away of the victim by the accused on their own. PW 1 and 2 were at Bihar and PW 3 was out of his house. They deposed that they have heard the matter of taking away of victim by accused but did not disclose the source of  information.  Even  they  have  not  stated  anything  that  victim  has reported the matter of abduction by the accused. In above circumstances, 
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evidence of victim have to relevant.                       ………………  Contd.. at p/5In her examination-in-chief she did not support the prosecution story of kidnap/abduction by accused and in her cross-examination categorically admitted  that  she  left  the  paternal  home  on her  own  as  she  has  love affairs  with  the  accused.  She  also  deposed  that  after  elopement,  she married with the accused at her will and presently living the conjugal life with the accused and blessed with children. This story of elopement on will  also  get  support  from  Medical  officer.  The  M/O  in  his  evidence asserted the fact that while conducting the examination, he recorded the history from the victim and at that time also, she stated about her consent while going with the accused. 11. During investigation, PW 5, both the I/O (evidence of both the I/O were serially numbered as PW 5, may be due to inadvertent mistake) failed to show existence of any material of using any force or inducement by the accused in taking away the victim from the custody of her parents. 12. Hon'ble  Supreme  Court  of  India  in  the  reported  case  of  S. Varadarajan Vs. State of Madras [MANU/SC/0081/1964/AIR 1965 SC 942] held as follows:-

11. It must, however, be borne in mind that there is a distinction between  
"taking: and allowing a minor to accompany a person. The two expressions  
are not synonymous though we would like to guard ourselves from laying  
down that  in  no  conceivable  circumstance  can  the  two be  regarded  as  
meaning the same thing for the purposes of s. 361 of the Indian Penal Code.  
We would limit ourselves to a case like the present where the minor alleged  
to  have  been  taken  by  the  accused  person  left  her  father's  protection  
knowing and having capacity  to  know the full  import of  what she was  
doing voluntarily joins the accused person. In such a case we do not think  
that the accused can be said to have taken her away from the keeping of  
her lawful guardian. Something more has to be shown in a case of this kind  
and that is some kind of inducement held out by the accused person or an  
active participation by him in the formation of the intention of the minor  
to leave the house of the guardian.
12.  It  would,  however,  be  sufficient  if  the  prosecution  establishes  that  
though immediately prior to the minor leaving the father's protection no  
active  part  was  played  by  the  accused,  he  had  at  some  earlier  stage  
solicited or persuaded the minor to do so.  In our opinion if  evidence to  
establish one of those things is lacking it would not be legitimate to infer  
that the accused is  guilty of taking the minor out of the keeping of the  
lawful guardian merely because after she has actually left her guardian's  
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house or a house where her guardian had kept her,   ……  Contd.. at p/6
joined the accused and the accused helped her in her design not to return  
to her guardian's house by taking her along with him from place to place.  
No doubt, the part played by the accused could be regarded as facilitating  
the fulfillment of the intention of the girl. That part, in our opinion, falls  
short of an inducement to the minor to slip out of the keeping of her lawful  
guardian and is, therefore, not tantamount to "taking".13. Hon'ble Calcutta High Court in the reported case of Sachindra Nath Mazumder Vs.  Bistupada Das and Ors.  [MANU/WB/0547/1978/ 1978 Cri L J 1494] held as follows:- 
“7. Next, it was to be proved that the accused was materially instrumental  
either  in  counselling  the  minor  to  leave  or  helping  her  in  leaving  the  
guardian's protection. The victim girl P.W. 5 stated in her evidence that she  
had left the guardianship of her father on her own accord, as she was in  
love with accused Bistu whom she married subsequently. True, the girl was  
recovered from the house of the brothers namely, accused Bistu Pada and  
Kesto Pada, but a man is not bound to return to her father's custody a girl  
who without any inducement on his part has left her home and  come to  
the accused later on. It must be shown that the man took some active step  
by  persuasion  or  otherwise  to  cause  the  girl  to  leave  her  home.  In  the  
absence of any evidence as to inducement or actual taking, mere finding of  
the  accused  and  the  victim  girl  living  under  the  same  roof  would  not  
substantiate the prosecution case of kidnapping.
8. The girl in this case stated in her evidence that she had abandoned the  
guardianship of her father on her own accord, as her father was reluctant  
to give her in marriage to accused Bistu. A minor may not be competent to  
give her consent to her taking, but a minor is certainly competent to leave  
the  protection  of  her  guardian  on  her  own  accord.  Thus,  the  position  
remains that P.W. 5 left her parent's guardianship on her own accord only  
because her guardian was not approving the proposed marriage.  In the  
circumstances, the girl even if she had been found under 18 years, would  
not  be  said  to  have  been  kidnapped  by  the  accused.  Mintu  P.W.  5  and  
accused Bistu are said to have been married subsequently.” 14. Hon'ble  Himachal  Pradesh High  Court  in  the  reported  case  of Khyali Ram Vs. State of Himachal Pradesh [MANU/HP/0023/1978/1979 Cri. L. J 620], held as follows:-                                                              
“In  order  to  attract  the  offence  of  kidnapping  under  Section  361,  I.P.C,  
something more had to be proved than mere joining of the accused with  
the girl.  An active participation by the accused in the formation of  the  
intention of the girl either immediately prior or sometime before she left  
her father's house, was required to be established. In my opinion, the ratio  
of  the  Supreme  Court  decision  in  S.  Varadarajan  v. State  of  Madras  
MANU/SC/ 0081/1964 : 1965 CriLJ 33 is attracted in the instant case. It  
will be difficult to say that the accused had taken or enticed Ram Pyari and  
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as such the offence under Section 361 was not formulated.”  Contd.. at p/715. From the above case laws, it is clear that when a girl, even she is minor in  age,  going  out  of  the  custody of  her  lawful  guardian with another man/accused, there must have some material in evidence showing active role of the accused in inducing the victim to leave the protective umbrella of her lawful guardians for holding the said accused guilty of kidnap. Even the fact that the victim is below 18 years of age while going with the accused per-se does not make a person liable for the offence of kidnap as defined u/s 361 IPC. In the case in hand I have hold that victim was major in age. Even on the other way finding on age, then also, the evidence of victim made it abundantly clear that there is  no iota of  evidence of  using force and inducement upon the victim either at the time of taking away or on any prior occasion by the accused.16. Considering the facts as well as the above law in hand, I have no  hesitation  to  hold  that  prosecution  has  totally  failed  to  prove  the ingredients of the offence u/s 366 IPC or any other minor offence and as such, accused is entitled for acquittal. Accordingly, accused Sambhu Rai is acquitted from the charges u/s 366 IPC and set at liberty. 17. Bail  bonds  executed  by  the  accused  and  his  surety  are extended for next six months as per provision of Section 437 (a) of Cr.P.C. 18. Seized age certificates be returned to the victim. 19. Send a copy of this judgment to District Magistrate Kamrup (M) for information.20. Judgment  is  pronounced  in  the  open  Court  today.  Case  is disposed on contest.Given under my hand and seal of this Court on this the 4th day of March, 2013 at Guwahati.

  Assistant Sessions Judge No. 3,                       Kamrup, Guwahati. Dictated and corrected by me, 
 Assistant Sessions Judge No. 3,        Kamrup, Guwahati. Annexure at……………  p/8
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ANNEXURE1.  Prosecution Witnesses:-P.W. 1:-  Smti Sushila Devi,P.W. 2:-  Smti Sarita Tewari,P.W. 3:- Shri Uma Shankar Tewari (informant), P.W. 4:- Smti Sangita Tewari (victim),P.W. 5:- Shri Padmeswar Deka (I/O),P.W. 6:- Dr. R. Chaliha (M.O.). 2.  Defence Witnesses:-  None

3.  Court Witnesses:- None
4.  Prosecution Exhibits:- (papers)Exbt.  1:- F I R dated 18/10/08,Exbt.  2:- Admit Card issued by SEBA,Exbt.  3:- Registration Certificate issued by SEBAExbt.  4:- Charge SheetExbt.  5:-  Medical report dated 18/03/10,
5.  Defence Exhibits:-          Nil

                 Assistant Sessions Judge No. 3,Kamrup, Guwahati.                          
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