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District: KAMRUP.

IN THE COURT OF CIVIL JUDGE NO. 3, KAMRUP, GUWAHATI.

Present:- Sri S. K. Poddar, A.J.S.   Civil Judge No. 3, Kamrup, Guwahati.  
Friday, the 8  th   Day of March, 2013.  

Title Appeal No. 63/2012

Shri Arun Chandra Dey    ……..……..              Appellant/Defendant                                        -Versus-Smti Anjali Debnath ..........             Respondent/plaintiff.
This appeal coming on for final hearing on 12.02.2013 in the presence of –Mr. B.R. Dey                 ……           Sr. Advocate/Pleader for Appellant.Mr. N. Alam, .......           Advocate/Pleader for the Respondent.And having stood for consideration to this day, the Court delivered the following Judgment:-

J U D G M E N T1. This appeal under Section 96 Order 41 of the CPC has been preferred by the defendant/appellant against the judgment and decree dated 30.04.12 passed by learned Munsiff  No.  2,  Kamrup,  Guwahati  in Title Suit No. 621/06.2. On  receipt  of  the  appeal  memo,  notice  was  issued  to  the plaintiff/respondent  and  case  record  of  Title  Suit  No.  621/2006  was 
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called  for.  Respondent  appeared  through  his  engaged  Advocate  and contested the appeal.                                        …………… Cont.  at p/23. I  have  heard  learned  advocates  for  both  the  sides,  gone through the appeal memo and the case record of Title Suit No. 621/2006.4. The  facts  leading  to  TS  621/2006,  in  brief,  are  that  the plaintiff on getting an offer to purchase a plot of land measuring 10 lechas from the defendant out of his entire plot of land, on 18.04.2005 entered into  an  agreement  for  sale  of  the  said  plot  at  a  consideration  of  Rs. 3,30,000/- and paid Rs. 1,50,000/- only as advance. That after execution of the said agreement the defendant had obtained sale Permission being KRM -2/2005/ 130 dated 18.05.2005 from D.C., Kamrup  but till date the other required sale permission from the G.M.D.A  could not be obtained by the defendant.  After obtaining the sale permission,  the plaintiff  had asked the defendant to demarcate the plot of land through Lat Mondol and Kanango but the defendant assured the plaintiff that she need not be worried  and  before  the  execution  of  the  registered  sale  deed  the purchased  plot  of  land  will  be  properly  measured  and  demarcated. Thereafter, in the first week of July the plaintiff had again requested the defendant to demarcate the land and execute the sale deed in favour of the  plaintiff  but  he  refused  to  do  so.  On  06.07.05,  plaintiff  served  a pleader notice upon the defendant by showing her willingness to pay the balance sale consideration amount and also requested the defendant to demarcate  the  said  land  and  to  execute  a  sale  deed  in  favour  of  the plaintiff.  On 13.07.2005, plaintiff  had received an pleaders notice from the  defendant  alleging  negligence,  delay  and  latches  on  the  part  of plaintiff  in  payment  of  balance  sale  consideration  amount  to  the defendant  and  demanded  the  same  on  or  before  18.07.05.  It  is  also pleaded  that  plaintiff  was/is  always  ready  with  the  balance  sale consideration amount but due to Latches on the part of the defendant in demarcating and handing over the possession of the same the same was not paid to him by the plaintiff. It is also alleged that the defendant had started  negotiating  with  some  other  person  and  trying  to  sell  the aforesaid  plot  of  land  to  some  other  person  in  place  of  the  plaintiff. 
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Hence the suit for specific performance of contract dated 18.04.2005 and delivery of possession of the suit land.                           …………… Cont.  at p/35. The  defendant  appeared  and  contested  the  suit  by  filing written  statement.  Apart  from  usual  legal  pleas  like  suit  is  not maintainable etc.  defendant admitted the fact of execution of agreement for  sale  on  18.04.05  and  receipt  of  Rs.  1,50,000/-  only  as  an  earnest money.  It  is  pleaded  that  the  defendant  left  no  stone  unturned  in obtaining the required sale permission and sale permission from GMDA which was in process. It is alleged that after execution of the agreement, the plaintiff never approached the defendant to perform his part of the duties by paying remaining part of balance amount to the defendant. The defendant  after  getting  the  sale  permission  started  requesting  the plaintiff to get the deed of sale registered without loosing time and to pay the rest of consideration money. It is further submitted that a legal notice was also sent to the plaintiff dated 06.07.05 asking to perform her part of duty  which yielded no result.  Even the  plaintiff  did  not  appear  in  the meeting  of  Gobinda  Nagar  Unnanyan  Samity  for  settling  the  disputes relating to execution of sale deed. The defendant was desirous to sell his plot of land for marriage of his daughter. In due course of time when the date of marriage of his daughter was coming near, he had approached the plaintiff many times to perform her part of contract but plaintiff did not pay any heed . The settled marriage of his daughter had to be broken only for want of money.  As such, the defendant prayed to dismiss the petition with cost and compensation. 6. On  the  above  pleadings,  both  the  sides  went  on  trial  with following issues:-

1. Whether the suit is maintainable in its present form?

2. Whether there is cause of action for the suit?

3. Whether the plaintiff had performed her part of contract dated  

18/04/05 and even ready to perform her part of contract?4. Whether  the  defendant  had  failed  to  perform  his  part  of  

contract dated 18.04.05?
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5. Whether the plaintiff  is  entitled  to  the reliefs  claimed in the  

suit?                                                                     …………… Cont.  at p/47. During  trial,  both  sides  adduced  oral  and  documentary evidence.  Both  sides  examined  four  witnesses  each.  On  conclusion  of evidence and upon hearing the argument of both sides, Ld. Trial Court has decreed  the  suit  of  the  plaintiff  by  granting  decree  for  specific performance of contract dated 18.04.05 with a direction to the defendant to  execute  the  registered  sale  deed  over  the  suit  land  on  receipt  of balance amount of Rs. 1,80,000/-. 8. Being dissatisfied with the above judgment and decree of the suit,  the  defendant  has  preferred  the  instant  appeal  on  the  following amongst other grounds :-
a) That the Ld. Court has failed to hold that time is the essence of  

the contract;

b) That  Ld.  Trial  Court  has  failed  to  consider  the  fact  that  

plaintiff/respondent  did  not  come  forward  to  pay  the  balance  

consideration within two months of the date of permission and three  

months of the date of agreement;

c) That the Ld. Trial Court has failed to appreciate that granting  

the  relief  of  specific  performance  of  contract  would  cause  great  

hardship  to  the  defendant/appellant  as  he  has  already sold  12½  

Lechas of land for the purpose of marriage of his daughter;d) That Ld. Trial Court has failed to consider the fact that after  

selling  of  the  said  land,  the  purpose  of  the  agreement  with  the  

plaintiff became in-fructuous;

e) That the Ld. Trial Court has committed wrong by holding that  

the  plaintiff  was  ready  and  willing  to  perform  his  part  of  the  

contract;

f) That Ld. Trial Court mis-interpreted the case law discussed as  

relied upon by the parties. 

POINT FOR DETERMINATION :9. (i) Whether the judgment and decree passed by Ld. Trial Court is just and proper or needs any interference in this appeal?
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10. During argument hearing on appeal, Learned Sr. Advocate Mr. B. R. Dey appearing for the appellant,                      …………… Cont.  at p/5while  reiterating  the  grounds  taken  in  the  appeal  memo  has  mainly argued on the point that time was essence in the agreement to which the plaintiff failed to perform his part and secondly on hardship to be faced by appellant if he was compelled to execute the sale deed in terms of the agreement. The main contention for hardship is that for the purpose of marriage of his daughter, defendant had to enter into the agreement with the plaintiff and due to non-receipt of money in time, defendant has to sell  his  other  part  of  the  land  under  compelling  circumstances  of marriage of daughter. 11. On  the  other  hand,  Ld.  Advocate  for  the  respondent  has vehemently argued that the plea of hardship has been raised in appeal memo as well as in argument for the first time before the Appellate Court though  no  such  plea  was  ever  taken  in  the  written  statement.  Any evidence  on  this  aspect  is  beyond  pleadings  and  should  not  be considered.  It  is  further  argued  that  the  reading of  agreement  do not reflect the fact that time is essence of contract and even taking the time as essence of agreement, then also plaintiff shown his eagerness within the period of agreement by serving pleaders notice and filling the suit just on the last day of time i.e. on 18.07.2005. It is also argued that the impugned judgment and decree as passed by the Ld. Trial Court is just and proper as same is based on proper appreciation of evidence on record. 12. I  have  considered  the  submissions  of  both  sides  and  gone through the case records of T.S. No. 621/06 and the documents exhibited by both the sides. Let me re-appreciate the evidence issue-wise.13. Issue No. 1:-     This  issue relates  to  maintainability  of  the suit. On going through the judgment of the Ld. Trial Court, it appears that the issue No. 1 was not discussed totally. Ld. Trial Court has given its findings on issue Nos. 2 to 5. The above suit is for specific performance of contract. There is no dispute that an agreement was entered between the parties for sale of 10 Lechas of land by fixing the price at Rs. 3,30,000/- out of which Rs. 1,50,000/- was paid and rest amount of Rs. 1,80,000/- has to be 
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paid on the date of registration of the deed. Due to non-performance of the remaining part of the contract by the defendant,  …………… Cont.  at p/6plaintiff has filed the suit for specific performance of contract. While filing the WS, except the one line plea that suit is not maintainable in law and facts, no other specific ground has been taken as to how and why the suit of  the plaintiff  is  not  maintainable.  Apparently,  the Civil  Court  has the jurisdiction to try the dispute of  this nature.  Considering above,  I  hold that the suit is maintainable in its present form both on facts and law. This issue is answered accordingly. 14. Issue No. 2 :-   This issue relates to cause of action for the suit. No serious argument is made on the findings of this issue. It is a settled law that cause of action is nothing but a bundle of facts. In the present suit, plaintiff has narrated various facts including the fact of entering into an  agreement,  payment  of  advance  and  non-performance  of  the remaining part of the agreement by the defendant. On the other hand, the defendant though admitted the fact  of  entering into the agreement on receipt  of  the  advance,  but  denied  the  fact  of  his  negligence,  rather blamed upon the plaintiff that due to non-payment of the amount within time. The above facts clearly shows that there is a dispute between the parties. While discussing this issue, Ld. Trial Court has rightly referred the reported case of K.N. Shivaraman Nair Vs. Narayana Nair 2004 (3) SCC 277 and came to the conclusion that there is a cause of action for the suit. In concur with the findings. 15. Issue Nos. 3 and 4 :- Both the issues are based on same facts and as such taken up together though Ld. Trial Court has dealt issue Nos. 3 and 4 separately. Issue No. 3 relates to readiness and willingness of the plaintiff in performing his part of the contract and issue No. 4 relates to negligence on the part of the defendant in performing his part. From the facts as narrated above, the admitted points are (a) on  18.04.05,  the plaintiff  and defendant have entered into an agreement  for  sale  of  the  suit  land  by  fixing  the  price  of  Rs. 3,30,000/-,  and  vide  clause  2  the  defendant  binds  himself  for executing  the  sale  deed  on  receipt  of  Rs.  1,80,000/-  within  3 
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months from the date of agreement.                             …………… Cont.  at  

p/7(b) upon execution of the agreement, plaintiff paid Rs. 1,50,000/- and the rest amount of Rs. 1,80,000/- was payable within 3 months from the date of execution of the agreement, (c)  for  execution of  the  sale  deed,  necessary  permission  for  sale were obtained on 18.05.05from the Deputy Commissioner, Kamrup and thereafter the plaintiff  has asked the defendant to demarcate and show his plot of land. 16. The  main  dispute  as  appearing  from  the  pleadings  is regarding tendering of payment within 3 months. It is the plaintiff's case that on 06.07.05, he has served a notice by registered A.D. Post upon the defendant showing her willingness to pay the balance consideration and requested the defendant/appellant to demarcate the land and to execute the  sale  deed in her  favour.  The said  notice was duly received by the plaintiff. It is further pleaded that on 13.07.05, the plaintiff has received a notice from the defendant alleging negligence on the part of the plaintiff, delay and latches in payment of balance consideration and for payment of the remaining amount of Rs. 1,80,000/- on or before 18.07.05. 17. At this juncture let me address the argument of learned Sr. Advocate  regarding  essence  of  time  in  the  agreement  in  hand.  It  is vehemently argued that as per clause 2, time is essence of the contract and plaintiff has failed to perform his part within the time and as such the averments of his subsequent readiness and willingness have no bearing. To counter, learned advocate for the plaintiff/respondent argued that the agreement do not specifically say so and even if it is presumed that time is essence,  then  also  plaintiff  has  shown  his  readiness  within  time  by serving the notice on 06.07.2005. On this aspect, let me go through the law.18. The  constitution  bench  of  Hon'ble  Supreme  Court  of  India in the reported case of  Chand Rani v. Kamal Rani MANU/SC/0285/1993 : 1993 (1) SCC 519, has outlined the principle on essence of time in a suit for specific performance of contract:

javascript:fnOpenGlobalPopUp('/citation/crosscitations.asp','MANU/SC/0285/1993','1');
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“It is a well-accepted principle that in the case of sale of immovable  
property, time is never regarded as the           …………… Cont.  at p/8
essence of the contract. In fact, there is a presumption against time  
being the essence of the contract.  This principle is not in any way  
different from that obtainable in England. Under the law of equity  
which  governs  the  rights  of  the  parties  in  the  case  of  specific  
performance of contract to sell real estate, law looks not at the letter  
but  at  the  substance  of  the  agreement.  It  has  to  be  ascertained  
whether under the terms of the contract the parties named a specific  
time  within  which  completion  was  to  take  place,  really  and  in  
substance  it  was  intended  that  it  should  be  completed  within  a  
reasonable  time.  An  intention  to  make  time  the  essence  of  the  
contract must be expressed in unequivocal language.”

19. Hon'ble  Supreme  Court  of  India  in  the  reported  case  of Saradamoni Kandopan –vs- S. Rajalakhmi [MANU/SC/0717/2011/(2011) 12  SCC  18/2011  SLT  150]  as  relied  upon  by  learned  advocate  for appellant, held as follows 
“The  intention  to  make  time  stipulated  for  payment  of  balance  
consideration will be considered to be essence of the contract where  
such intention is evident from the express terms or the circumstances  
necessitating the sale, set out in the agreement. If for example, the  
vendor discloses in the agreement of sale, the reason for the sale and  
the reason for stipulating that time prescribed for payment to be the  
essence of the contract, that is, say, need to repay a particular loan  
before a particular date, or to meet an urgent time bound need (say  
medical or educational expenses of a family member) time stipulated  
for payment will be considered to be the essence. Even if the urgent  
need for the money within the specified time is  not  set  out,  if  the  
words used clearly show an intention of the parties to make time the  
essence of the contract, with reference to payment, time will be held  
to be the essence of the contract.”20. From  the  above  ratios,  it  is  clear  that  except  in  special circumstances,  in the case of sale of immovable property, time is never regarded as the essence of the contract. In the present case in hand the recital of the agreement for sale (Exbt. 1) shows that the defendant wants to sale his land for financial hardship only. There is no mention of specific purpose of said financial hardship. In the argument and evidence was laid to show that the agreement was made to collect money for performing marriage of  daughter  but same fact has not  found place in agreement. Time was fixed by the parties on their own. So there is no specific ground to hold that  the Exbt.  1 bears the clause where time is  essence of  the contract can be enforced.                                                     …………… Cont.  at p/9
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21. Even for argument sake, if it accepted that time is essence of the  contract,  then  also  the  facts  as  proved  by  both  the  side  by documentary  evidence,  particularly  the  fact  of  issuance  of  notice,  vide Ext-4 and its postal receipt vide Ext-5, clearly shows that on 06.07.2005, i.e.  few  days  ahead  of  last  day  of  performance,  plaintiff  has  made  his intention clear to perform his part of remaining contract i.e. his readiness and willingness  to perform his part  of  the contract  i.e.  payment of  Rs. 1,80,000/- on the date of execution of the sale deed. Receipt of the notice is admitted by defendant in his evidence. 22. The above documents clearly indicate that plaintiff has made an offer to receive the amount at the time of execution within 3 months of the  agreement  for  sale  as  stipulated  in  said  agreement.  Thus,  plaintiff cannot be said to be negligent in performing his part of the contract. It is also apparent that, after non-getting any response, the plaintiff has filed the instant suit on 18.07.05 i.e.  on the last date of performance by the plaintiff.  As  such,  plaintiff  has  fully  complied  with  the  terms  and conditions  of  the  agreement  so  far  his  part  for  performance  of  the agreement is concerned. He has offered the amount within 3 months and due to non-getting response he has filed the suit within 3 months from the date of agreement. As such, plaintiff cannot be said to be negligent for performing his part agreement. As there is no other point has been raised, I  have no hesitation  to  hold  that  plaintiff  was/is  ready  and willing  to perform his part of the contract. 
23. In view of the above findings the arguments of learned advocate 

for appellant that plaintiff was inactive during the validity period of contract 

has  no  leg  to  stand.  The  case  law  of  K.S.  Vidyanadam  and  ors  -vs- Vairavan [MANU/SC/0404/1997/1997 (3) SCC 1] will be of no help to appellant. 24. So  far  issue  No.  4  is  concerned,  which  has  virtually  no relevance once plaintiff  has  proved his readiness and willingness.   But during trial, both the sides have adduced evidence and Ld. Trial Court has considered the evidence at length. By issuing notice vide Ext-6, it appears that the defendant has tried to avoid                         …………… Cont.  at p/10
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performance of his part of the contract by putting blame on the plaintiff without  valid  reason.  Defendant  has  also  raised  the  plea  that  plaintiff refused to attend the meeting before local Unnayan Samity. To my mind, when plaintiff has cleared his intention, his non-appearance before local peoples of Samity cannot be taken adversely against the plaintiff.  In view of willingness of the plaintiff and showing the same within the period of contract,  without discussing further evidence, it can safely be held that the defendant was negligent in performing his part. It may be noted here that  as  per  the  terms  of  agreement,  the  defendant  had  to  obtain permission for sale and in the written statement it is admitted that sale permission  could  not  be  obtained  from  GMDA.  On  this  count  also defendant cannot ask the plaintiff to pay the amount before registration. While discussing the issue Nos. 3 and 4, Ld. Trial Court has dealt with the evidence on record at length. Considering above facts, I find no infirmity in  the  discussion  and  ultimate  findings  of  the  Ld.  Trial  Court  while deciding the Issue Nos. 3 and 4. Accordingly, I concur with the findings on this two issues.  25. Issue No. 5 :-   This issue relates to reliefs. In view of decision on the  issue  Nos.  1  to  4,  learned  trial  had  decree  the  suit  of  plaintiff  by directing the defendant for specific performance of contract.26. At this juncture, I would like to address the argument of the Ld.  Counsel  for  the appellant/defendant  for  invoking the  discretionary power of court u/s 20 of Specific Relief Act on the ground of hardship to be faced by the defendant/appellant.  By proving some documents vide Ext-B  to  Ext-L  i.e.  marriage  invitation  letter,  purchase  of  furniture, ornaments etc. for the purpose of marriage of his daughter, it can be said that this evidence are beyond pleadings so far written statement of the defendant is concerned. From the defence plea as narrated from para 20 of the written statement though it has been stated that he wants to sell the land in performance of the marriage of his daughter,  but as stated earlier, there is no mention of such intention in Exbt. 1 agreement for sale. Even assuming the intention of sale was to collect money for marriage, then also plaintiff cannot be blamed for                   …………… Cont.  at p/11
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delay in payment. Ext-4, the pleaders notice issued by the plaintiff, clearly shows that plaintiff has offered to pay the amount within the stipulated time i.e. before 18.07.05. The marriage was fixed (as appeared from Ext-B, the  marriage  invitation  letter)  on 11.08.05.  So,  had  the  defendant  any intention to execute the sale deed, he should have accepted the offer of plaintiff under the agreement. Ext-J/Exbt 4 is the pleader's notice issued by plaintiff to defendant which shows that plaintiff has received the same. As the notice was sent on 06.07.05 by registered A.D. Post from Guwahati to Guwahati, it can safely be presumed that said notice was either served on the same date or within next two days. So, there should not have any fear in the minds of the defendant that the plaintiff is not going to pay the amount. 27. Section 20 of Specific Relief Act though empowers the Court to grant alternative relief but as held by the Ld. Trial Court, it does not always compensate the emotions of purchasing a land. No specific ground has been taken in the written statement showing the relative hardship or even showing that defendant has to sell out 12½ Lechas of land as argued before  this  Court  before  the  date  of  marriage.  Hence  no  issues  were framed on this aspect. 28. Hon'ble  Supreme  Court  of  India  in  Prakash  Chandra  –vs- Narayan [MANU/SC/0323/2012/(2012) 5 SCC 403] held that……… 

“15.  The  question  as  to  whether  the  grant  of  relief  for  specific  
performance  will  cause  hardship  to  the  Defendant  within  the  
meaning of Clause (b) of sub-section (2) of Section 20 of the Specific  
Relief  Act,  1963,  being a question of  fact,  the  first  appellate  court  
without framing such an issue ought not to have reversed the finding  
of the trial  court while concurring with it  on all  other issues with  
regard  to  the  Appellant's  entitlement  to  relief  for  specific  
performance of contract. The High Court in the second appeal failed  
to notice that the Respondent had not taken any defence of hardship  
and no such issue was framed and in absence of any such evidence on  
record, the first appellate court held that he would be landless should  
the decree for specific performance be granted.”29. The above ratio is fully applicable in the case in hand. During trial, the defendant has not taken any steps to get a issue framed on the pint  of  hardship.  As such,  without  such plea and issue,  the Civil  Court cannot jump over to apply the provision of              …………… Cont.  at p/12
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Section 20 of  Specific  Relief  Act in arbitrary manner.  There must  have been some materials before the Court of hardship to refuse the execution of performance of contract though same was lawful which is lacking in the case in hand. The above argument of appellant is thus rejected. 30. It is well settled that plaintiff has to prove his own case and cannot take advantage of the weakness of defence case as held in [(1998) 4 SCC 539]. In the case in hand, plaintiff by his own evidence has been able to  prove his entitlement of  getting the contract  performed by the defendant and as such he is entitled for the reliefs prayed in the suit and learned trial court has rightly granted the same.31. Considering all above, I hold that the impugned judgment and decree as passed by the learned trial court is just and proper and needs no interference. The appeal is devoid of merit and same deserved to be dismissed with costs which I do accordingly.  

O R D E R 32. The appeal is dismissed on contest with cost. The judgment and decree passed by learned trial  court in Title Suit  No.  621/2006 is hereby affirmed and upheld. 33. Prepare the decree within 15 days from today accordingly.34. Send down the case record of T.S. No. 621/2006 to learned Munsiff No. 2, Kamrup, Guwahati with a copy of this judgment.Given  under  my  hand  and  seal  of  this  court  on  this  8th day  of 

March, 2013.
   Dictated & Corrected by me.

Civil Judge No. 3,                                                   Civil Judge No. 3,          Kamrup, Guwahati.                                              Kamrup, Guwahati.


