
                    HIGH COURT FORM NO.(J) 2.
            HEADING OF JUDGMENT ON ORIGINAL SUIT.

                    DISTRICT – KAMRUP, GUWAHATI.

IN THE COURT OF CIVIL JUDGE NO.1, KAMRUP, GUWAHATI.

Present: J. Ahmed, A.J.S.

             Civil Judge No.1, Kamrup, Guwahati.

Monday, the 11th, March,2013.

Money Suit No.95 of 2005.

Chunnilal Sarawgi & Co, a partnership firm having its principal place of 

business at Arya Chowk, Sati Jaimati Road, Rehabari, under Paltanbazar 

Police Station, Guwahati – 3, Kamrup, Assam, represented by its partners 

through  their  Constituted  Attorney,  Sri.  Ratul  Bora  Son  of  Late 

Ghanakanta Bora residing at Bamunimaidan, P/S. Chandmari, Guwahati, 

Kamrup,

                                                         ………………………….............Plaintiff.

                                                 -VERSUS-

ATW (India) Pvt. Ltd; a Company duly incorporated under the Companies 

Act, 1956, having its registered office at C. R. Building, P/S. Dibrugarh, B-

36, South Jalannagar, Dibrugarh , and its local office at Christan Basti. 

Opp.  Kamrup  Flour  Mill,  G.S.  Road,  P/S.  Dispur,  Guwahati,  and 

represented by its Managing Director, Sri. Om Prakash Mour, 

                          ……………………………………………………………Defendant.

This Suit having been heard on 18.02.2013 in presence of:

Mr. N. Alam,  Learned Advocate,        and

Mr. P.K. Singh Learned Advocate, ………………………………for the Plaintiff.

                                                          AND

Mr. R. Hussain, Learned Advocte,       and                                         

MS. G. Sutradhar, Learned Advocate …………………..……for the Defendant.



And having  stood  for  consideration  to  this  day  the  Court  delivered  the 

following Judgment. 
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JUDGMENT

1.       This is a suit for realization of Rs.12,89,938/-(Rupees twelve lakh 

eighty nine thousand nine hundred thirty eight) only including the interest 

calculated at the rate of Rs.18% per annum on the outstanding dues and 

pendentelite interest at the similar rate from the institution of the suit till 

realization of entire amount with costs of the suit.

2.       The backdrop of the plaintiff’s case is that the plaintiff is engaged in 

trading of building materials in general and selling cement manufactured 

by various companies and also indenting cement on behalf of customers. At 

all  material  till  27.08.2002  the  plaintiff  had  been  a  proprietorship  firm 

exclusively owned by Sri. Anil Jaina and since 28.08.2002 the plaintiff have 

become a partnership at will in terms of partnership deed which has duly 

registered. At present Sri. Anil Jaina, Sri. Rajesh Jain, Smt. Runu Jaina 

and Smt. Dimple Jain are the partners of the said firm. The firm has been 

duly registered with the Registrar of Firms, Assam. The partners of the firm 

duly appointed Sri. Ratul Bora as their constituent attorney, authorizing 

him to institute the present suit. At the relevant time the plaintiff had been 

the  Stockists  and  Consignment  &  Forwarding  Agents  of  M/S.  Ambuja 

Cement Eastern Ltd; a company which manufactures and sell cement in 

various  parts  of  India  including  in  Assam  through  their  stockists  and 

agents. During the period from 03.04.2001 to 07.05.2001 the defendant 

purchased on credit from the plaintiff 2600 bags of Cement valued in total 

at  Rs.4.83,000/-  only.  The supplies  were made by Invoices showing the 

value of the goods so sold which was also sent to the defendant. The sales 

have been made and some of the supplies had been delivered at Guwahati 

within the jurisdiction of this Court. At the request of the defendant the 

plaintiff  indented from the  principal  of  the  plaintiff  namely  the  Ambuja 

Cement Eastern Ltd; supplies the cement. The said principal of the plaintiff 

sold and supplied to the defendant by their Bill No.21/200107/0019 dated 

02.07.2001  valued  Rs.5,07,096/-  only  and  by  their  debit  Note  No. 

2120010700003 dated the 02.07.2001 valued Rs.3,66,887/- only totaling 

Rs.8,73,983/- only.
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3.       The plaintiff acted as indenting agents for the said purchase made by 

the defendant and on default of the purchaser to pay the invoice value, the 

plaintiff was obliged to pay the sale price to the said Ambuja Cement
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Eastern  Ltd;  pending  realization  of  the  same  from  the  defendant.  The 

defendant represented to the plaintiff that at the time they were in financial 

difficulty  and  they  requested  the  plaintiff  to  pay  to  the  defendant  a 

temporary loan of Rs.8,62,000/- only. On being requested the plaintiff had 

indented  the  said  sales  and  supplies  directly  to  the  defendant,  so  the 

plaintiff  had  the  responsibility  of  realizing  the  sale  value.  As  such  the 

plaintiff  was  rather  compelled  to  grant  the  loan  to  the  defendant. 

Accordingly  the  plaintiff  paid  to  the  defendant  a  temporary  loan  of 

Rs.8,62,000/- only by Cheque No.092595 dated 01.10.2001 on the UCO 

Bank, Guwahati. Thereafter, with the said amount, the said dues of the 

defendant to the Ambuja Cement Eastern Ltd were paid. The defendant by 

its  letter  dated  12.10.2001  acknowledged  that  they  received  the  said 

amount as temporary loan to facilitate payment lying pending with Ambuja 

Cement Eastern Ltd. against their bills and that the defendant would repay 

the amount within one month. In the aforesaid manner the plaintiff sold 

and supplied to the defendant Cement valued at Rs.4,83,000/- only and 

paid to the defendant a temporary loan of Rs.8,62,000/- only. Hence a total 

amount  of  Rs.  13,45,000/-  has  become  due  to  the  plaintiff  from  the 

defendant.  And  out  of  the  said  amount  the  defendant  has  paid 

Rs.8,05,648/- only to the plaintiff.

4.       The defendant was reluctant to pay the outstanding amount to the 

plaintiff.  So  on 30.09.2003,  31.10.2003,  30.11.2003 and 31.01.2004 by 

letter of Confirmation of Balance the plaintiff has informed the defendant 

that according to the books of accounts of the plaintiff the defendant’s debit 

balance  stood  at  Rs.8.04,352/-  only.  The  defendant  replied  that  they 

accepted and confirmed the balance. But the defendant did not pay any 

money to the plaintiff. On 12.03.2004 the plaintiff has served an advocate’s 

notice  upon  the  defendant  demanding  Rs.8,04,352/-  only  along  with 

interest at the rate of Rs.18% per annum. The defendant paid no heed to it. 

Thus  the  defendant  is  liable  to  pay  the  outstanding  amount  of  Rs. 

12,89,938/- to the plaintiff. Hence the plaintiff has instituted this suit for 

realization of outstanding amount of Rs.12,89,938/- with interest and costs 

etc.

3



5.     The  defendant  contested  the  suit  by  filing  written  statements 

contending inter alia that-- the suit of the plaintiff is not maintainable in 

law as well as in facts. The suit of the plaintiff is hit by Or.30 Rule 1 of CPC 

and Or.7 Rule 14 of CPC, there is no cause of action for the suit, the suit is
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barred by the law of Limitation, the suit is bad for non-joinder of necessary 

parties, the suit is not properly valued and proper court fee is not paid by 

the  plaintiff.  The  plaint  is  not  properly  verified  and  the  plaint  is  not 

supported  by  proper  affidavit  of  a  competent  person.  The  answering 

defendant  rebutting  the  claim  of  the  plaintiff  of  having  any  contract 

between  the  plaintiff  and  the  defendant  in  respect  of  supplying  and 

receiving cement through the plaintiff contented that the defendant never 

purchase any cement from the plaintiff and defendant never requested the 

plaintiff to indent for supply of cement from Ambuja Cement Eastern Ltd. 

The principal of the plaintiff never sold any Cement to the defendant and 

hence there is no any question of any payment to be made by the defendant 

to the plaintiff.  The defendant has no concern regarding payment by the 

plaintiff to Ambuja Cement Eastern Ltd. as the defendant never received or 

purchased any cement from Ambuja Cement Eastern Ltd. The defendant is 

not liable to pay any amount to the plaintiff. The defendant never received 

any advocate’s notice from the plaintiff for payment of Rs.8,04,352/- only 

with  interest  thereon.  The  defendant  never  wrote  any  letter  stating  the 

acceptance  and  confirming  the  balance  shown  by  the  plaintiff.  The 

answering defendant finally prays for dismissal of the suit with costs.

6.       Based on the rival pleadings of the respective parties the following 

issues were framed for just determination:

ISSUES:
1. Whether the suit is hit by Or.30 Rule 1 and Or.7 Rule 14 of CPC and 

the suit is bad in law ?

2. Whether the cause of action for the suit arose within the jurisdiction 

of this court ?

3. Whether the plaintiff had supplied the cement valued Rs.4,83.000/- 

and also grant a temporary loan of Rs.8,62,000/- to the defendant ?

4. Whether the defendant failed to make payment to the plaintiff and 

liable to pay an amount of Rs.12,89,938/- to the plaintiff ?

5. Whether the plaintiff is entitled to get a decree as prayed for ?

6. What other relief/reliefs the parties are entitled to ?
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7.   At the trial although the plaintiff has filed evidence on affidavit of two 

witnesses including himself but the plaintiff has not come forward to face 

the  cross-examination.  Hence  the  evidence  on  affidavit   of  the  plaintiff 

(P.W.2) has been expunged. The defendant has not examined any witness 

in support of his defence.

                                                                                      Contd. on page – 5;

8.       I have heard the oral argument addressed by the learned Counsels 

representing the respective parties and carefully considered the material 

evidence on record to arrive at judicial verdict.

                         DECISION  AND REASONS THEREOF:

9.       Now let us discuss and decide the above said issues on the basis of 

materials available before us on records.

ISSUE NO.1. 

10.       The learned Counsel for the plaintiff has submitted that the plaintiff 

as a Constituent Attorney of the firm has filed the present suit on behalf of 

other partners. It is also argued by the learned Counsel for the plaintiff that 

the suit has been filed within the time against the defendant who is the 

necessary party to the suit. The rival submissions of the learned Counsel 

for  the  defendant  is  that  the  plaintiff’  has  instituted  this  suit  claiming 

himself as Constituent Attorney of a partnership firm in the Name and style 

“M/S.Chunnilal Sarawgi & Co.” But the plaintiff has not disclosed in the 

plaint that at what capacity the plaintiff has filed this suit. So the suit is 

not maintainable in its present form and manner as the suit of the plaintiff 

is hit by the provisions of Or.30 Rule 1 of CPC. But on perusal the plaint it 

is  seen that  the plaintiff  has specifically  narrated in the plaint  that the 

partners of the firm has duly appointed him as their constituent attorney 

and also they have authorized the plaintiff to institute the suit. The Ext.2 

shows that the partners of the firm M/S. Chunnilal Sarawgi & Co. has duly 

executed the power of attorney in favour of the plaintiff. On the other hand 

the Or.30 Rule 2 speaks – “Where persons sue or are sued as partners in 

the  name  of  their  firm under  sub-rule  (1),  it  shall,  in  the  case  of  any 

pleading  or  other  document  required  by  or  under  this  Code  to  signed, 

verified or certified by the plaintiff or the defendant, suffice if such pleading 

or  other  document  is  signed,  verified  or  certified  by  any  one  of  such 

persons.” After considering the pleadings of the parties it is seen that the 

defendant fails to establish by adducing any material evidence that the suit 
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of the plaintiff is not maintainable in its present form and manner. Thus in 

view of the above I find that the submissions made by the learned Counsel 

for the defendant that the plaintiff’s suit is not maintainable has no legal 

force. In my considered view I hold that the plaintiff’s suit is maintainable 

in its present form and manner. Accordingly, the issue No.1 is answered in 
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the negative and has been decided in favour of the plaintiff.

ISSUE NO.2.  

11.       From the averments made in the plaint it reveals that for the period 

from  03.04.2001  to  07.04.2001,  the  plaintiff  acted  as  Stockists  and 

Consighment  & Forwarding Agents of  the  M/S Ambuja Cement Eastern 

Ltd; a company which manufactured and sells Cement in various parts of 

India including Assam through their stockists and agents. Accordingly, on 

being requested by the defendant the plaintiff acted as indenting agents in 

purchasing cement by the defendant from the Ambuja Cement Eastern Ltd. 

and on default of the defendant to pay the invoice value the plaintiff was 

obliged  to  pay  the  sale  price  to  the  said  Ambuja  Cement  Eastern  Ltd; 

pending  realization  of  the  sale  value  from  the  defendant.  Thus  the 

defendant had purchased on credit from the plaintiff 2600 bags of cement. 

And  subsequently  the  defendant  has  not  paid  the  said  sale  value 

amounting  Rs.4,83,000/-  to  the  plaintiff.  Again it  is  also  stated by the 

plaintiff in the plaint that the defendant requested the plaintiff that at the 

relevant  time they were  in financial  difficulty  and to  pay an amount  of 

Rs.8,62,000/- as temporary loan to the defendant. Accordingly  the plaintiff 

had paid an amount of Rs.8,62,000/- to the defendant as temporary loan 

vide Cheque No.092595 dated 01.10.2001 on the UCO Bank Guwahati. But 

as per  agreement the defendant neither make payment of  the said sale 

value of cement nor repay the loan amount to the plaintiff. In the written 

statements the defendant has stated that the defendant never requested 

the plaintiff to indent for supply of cement from Ambuja Cement Eastern 

Ltd.  and  the  principal  of  the  plaintiff  never  sold  any  cement  to  the 

defendant and hence there is no question of any payment to be made by 

the defendant to the plaintiff. The defendant has also denied the fact that 

the defendant had taken temporary loan of Rs.8.62,000/- from the plaintiff. 

Thus the defendant have totally denied the case of the plaintiff. These rival 

contentions made by the plaintiff and the defendant have thus given rise to 

the cause of action for the suit within the jurisdiction of this Court. Hence I 

hold the opinion that there are sufficient cause of action for the suit to go 
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for  trial.  Thus  this  issue No.2  is  answered in  affirmative  and has been 

decided in favour of the plaintiff. 

ISSUE NO. 3 & ISSUE NO.4:

12.   These two issues are taken together for having inconvenience of
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discussion  as  they  are  connected  to  each  other.  These  two  issues  are 

related to the question as to whether the plaintiff, in fact, as Stockists and 

Consignment & Forwarding Agents of M/S. Ambuja Cement Eastern Ltd. 

supplied 2600 bags of cement to the defendant on credit and due to failure 

of the defendant to make payment of the sale value of the said cement the 

plaintiff had paid the same the to the M/S. Ambuja Cement Eastern Ltd. 

pending realization of the same from the defendant. It is also a pertinent 

question  whether  on  being  requested  by  the  defendant  the  plaintiff 

advanced  an  amount  of  Rs.8,62,000/-  as  a  temporary  loan  to  the 

defendant.  The learned Counsel representing the plaintiff  has submitted 

that the Ext.3 (series) have shown that the defendant purchased 2600 bags 

of  cement on credit  from the plaintiff  and the Ext. 4 and the Ext.5 the 

Invoices of  the  said transaction have  shown that  there  was transaction 

between  the  parties.  The  learned  Counsel  for  the  plaintiff  has  further 

argued that on perusal the Ext.6 it is clear that the defendant has accepted 

and acknowledged the temporary loan amount of Rs.8,62,000/- which was 

advanced by the plaintiff  to the defendant.  The learned Counsel for  the 

plaintiff has further contended that the Ext.7, 8, 9 and 10 have shown that 

the defendant has accepted and confirmed the balance which were send to 

the  defendant  by  the  plaintiff  as  per  Books  of  Accounts.  The  learned 

Counsel for the plaintiff has submitted that the defendant has denied the 

allegations made by the plaintiff against the defendant. But the defendant 

has miserably failed to prove that there was no transaction between the 

plaintiff and the defendant regarding purchase and supply of cement and 

as regards the temporary loan taken by the defendant from the plaintiff. So 

according to the learned Counsel for the plaintiff the claim of the plaintiff 

has  been  well  established  to  the  extent  that  the  defendant  purchased 

cement on credit from the plaintiff for which the defendant is liable to pay 

an  amount  of  Rs.4,83,000/-only  to  the  plaintiff  and  the  defendant  has 

taken a temporary loan of Rs.8,62,000/-only from the plaintiff. And thus 

the defendant is liable to pay the total amount of Rs.12,89.938/-only along 

with interest to the plaintiff.
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13.     On the contrary the learned Counsel for the defendant has submitted 

that the defendant never purchased any cement from the plaintiff and the 

defendant did not take any temporary loan from the plaintiff. The learned 

Counsel  representing  the  defendant  has  submitted  that  the  defendant 

never purchased any cement from M/S. Ambuja Cement Eastern Ltd. and 

the plaintiff has instituted this suit basing upon some false, concocted and

                                                                                      Contd. on page – 8; 

imaginary  statements  and  as  such  the  plaintiff  himself  has  not  come 

forward to the Court to prove his claim by facing the cross-examination. It 

is also argued by the learned Counsel for the defendant that the alleged 

self-made  documents  submitted  by  the  plaintiff  in  this  case  are  not 

acceptable  in  support  of  the  case  of  the  plaintiff.  Because  the  plaintiff 

himself has not exhibited those documents before the Court. The learned 

Counsel for the defendant has further contented that the plaintiff’s case is 

a false case and the plaintiff fails to adduce material evidence to prove that 

the defendant had purchased any cement on credit from the plaintiff and 

the  defendant  had  taken  a  temporary  loan  from  the  plaintiff  and  the 

defendant is liable to pay an amount of Rs.12,89,938/- only to the plaintiff. 

In support of his argument the learned Counsel representing the defendant 

has referred the decision of the Hon’ble Supreme Court, in the case of “Man 

Kaur (Dead) By LRS Vs. Hartat Singh Sangha” wherein it is ruled that – “ 

Where a party to the suit does not appear in the witness box and states his 

own case on oath and does not offer himself to be cross-examined by the 

other side, a presumption would arise that the case set up by him is not 

correct……..” The instant case has been filed by Sri, Ratul Bora on behalf of 

Chunnilal Sarawgi & Co. as one of the partners and constituent attorney. 

But  the  plaintiff  has  not  come  to  the  witness  box  to  face  the  cross-

examination due to the reasons best known to him. The plaintiff also fails 

to give reasonable explanation in this regard. Hence we can presumed that 

the statements made by the plaintiff in his plaint are not correct and true. 

As regards the documents filed by the plaintiff the learned Counsel for the 

defendant has submitted that the documents are not exhibited and proved 

by the plaintiff. So those documents are cannot be accepted and relied on 

in  support  of  the  case  of  the  plaintiff.  In  support  of  his  argument  the 

learned Counsel for the defendant has referred the decision of the Hon’ble 

Supreme Court, reported in (2010)  4 Supreme Court Cases, 491, in the 

case of “Life Insurance Corporation of India and another VS. Ram Pal Singh 

Bisen”  wherein  it  is  ruled that  –  “Under  the  law of  evidence  also,  it  is 

necessary that contents of documents are required to be proved either by 

primary or by secondary evidence. At the most, admission of documents 
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may amount to admission of contents but not its truth. Documents having 

not been produced and marked as required under the Evidence Act cannot 

be relied upon by the court. Contents of documents cannot be proved by 

merely filing in a court.” What we find in the case in hand is that the suit 

has been instituted by the plaintiff but the plaintiff has not come to the 

witness box to offer himself for cross-examination. Instead of that the
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plaintiff has adduced the evidence of the P.W.1 who is one of the partners 

of the firm. But there is no proof to show that the P.W.1 is an authorized 

person to depose instead of the plaintiff. It is settled law that where the 

entire  transaction  has  been  conducted  through  a  particular  attorney-

holder,  the  principal  has  to  examine  that  attorney-holder  to  prove  the 

transaction,  and  not  a  different  or  subsequent  attorney-holder.  So  in 

support of the case of the plaintiff we cannot accept and relied upon the 

evidence of the P.W.1. Apart from that on perusal the evidence of the P.W.1 

it appears that during his cross-examination the P.W.1 has stated that as 

Managing partner he has filed the instant suit. At the same time the P.W.1 

has also stated that Sri. Ratul Bora as an attorney has filed the suit and 

prior to 2003 the said Sri. Ratul Bora was not attorney-holder. The P.W.1 

has also stated that he has not filed any documents to show the terms and 

conditions of the transactions which has taken place between the plaintiff 

and the M/S. Ambuja Cement Eastern Ltd. Again the P.W.1 has deposed 

that  the  Ext.3  series  are  the  bills  relating  to  supply  of  cement  to  the 

defendant at Guwahati but those bills do not show the place of delivery of 

cement.  It  is  also  stated that  the  defendant  is  a  company incorporated 

under Company Act,1956, having its registered office at Dibrugarh and the 

P.W.1 has not  produced any document to show that  the defendant has 

branch office at Guwahati. The evidence of the P.W.1 shows  that the Ext.7, 

8,  9 and 10 are the documents showing confirmation of balance by the 

defendant but the books of  accounts relating to the Ext.7, 8, 9 and 10 are 

not produced before the court. Thus on perusal the evidence of the P.W.1 it 

is seen that the P.W.1 has brought to the light some new facts which are 

not found in the plaint as well as the P.W.1 has made self contradictory 

statements which has brushed out the case of the plaintiff.  Because the 

instant case has been filed by Sri. Ratul Bora as constituent attorney but 

the P.W.1 has stated that he has filed the suit as Managing Director of the 

firm. But nowhere in the plaint it is found that the P.W.1 is the Managing 

Director of  the said firm.  Hence the evidence of  the P.W.1 is not  at  all 

acceptable and reliable in support of the plaintiff’s suit. In view of the above 

discussions we can safely come to the conclusion that there is no reliable 
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evidence  to  show  that   the  plaintiff  had  supplied  the  cement  valued 

Rs.4,83.000/- to the defendant and the plaintiff  and granted a temporary 

loan of Rs.8,62,000/- to the defendant. So the question of making payment 

of Rs.12,89,938/-only does not arise. Accordingly both these issues No.3 

and issue No.4 are answered in negative and have been decided against the 

plaintiff.
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ISSUE NO.5 and ISSUE NO.6.

14.      Both these two issues are synonymous and hence these issues are 

taken up together for consideration. In view of the discussions made above 

and the decisions of the foregoing issues No.3 and 4 it is seen that the 

plaintiff  fails  to  prove  his  case  by  adducing  material  and  substantial 

evidence in support of his case. Hence, the plaintiff is not entitled to get 

any  relief  in  this  suit.  Accordingly  these  two  issues  are  answered  in 

negative and have been decided against the plaintiff.

15.      In the result, the suit of the plaintiff is dismissed on contest without 

any costs under the following order.

                                    

                                                    (ORDER)  

         The plaintiff fails to prove his case against the defendant as alleged. 

As a result, the plaintiff’s suit is dismissed on contest without any costs. 

Prepare the decree accordingly.

       Given under my hand and seal of this Court on this 11 th Day of 

March,2013, at Guwahati, Kamrup.  

Dictated & Corrected by me.

     (J. Ahmed.)                                                                 (J. Ahmed.)

Civil Judge No.1,                                                          Civil Judge No.1,

Kamrup, Guwahati.                                                    Kamrup, Guwahati.

                  APPENDIX to the Money Suit No.95 of 2005.

1.Witnesses examined by the plaintiff -
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   P.W.1 – Sri. Rajesh Jain.

2. Witnesses examined by the defendant – Nil.

3. Documents exhibited by the plaintiff –

    Ext.1- Zerox copy of Firm Registration Certificate.

    Ext.2- Zerox copy of Power of Attorney.

    Ext.3- (series) Zerox copies of Invoices.
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    Ext.4 and 5- Zerox copies of bills.

    Ext.6- Zerox copy of acknowledgement letter.

    Ext.7, 8, 9 and 10- Zerox copies of confirmation of balance.

    Ext.11- Zerox copy of Advocate’s notice.

    Ext. 12- Postal receipt.

4. Documents exhibited by the defendant – Nil.

Dictated & Corrected by me.

     (J. Ahmed).                                                           (J. Ahmed.)

Civil Judge No.1,                                                  Civil Judge No.1,

Kamrup, Guwahati.                                             Kamrup, Guwahati. 
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