
HIGH COURT FORM NO.(J) 3.
HEADING OF JUDGMENT ON APPEAL.

DISTRICT : KAMRUP.

IN THE COURT OF CIVIL JUDGE & ASSISTANT SESSIONS JUDGE, 
NO.1, KAMRUP, GUWAHATI.

Title Appeal No.36 of 2011.

From the  Judgment and decree dated 25.04.2011 passed by Sri.  Yusuf 

Azaz learned Munsiff No.2, Kamrup, Guwahati, in Title Suit No.09 of 2007. 

Smt. Subhasree Gogoi  wife of Sri.  Dilip Gogoi resident of 207,  Moniram 

Dewan Road, Bamunimaidan, Guwahati, District Kamrup (M), Assam,

                                                    ……………………….…….……….Appellant.
                                          -VERSUS-
1. Sri. Hiralal Barkataki Son of Late G.N. Barkataki resident of Kharguli 

P/S. Latasil, District Kamrup (M), Assam,  and

2. Sri. Sarbeshwar Deka Son of Late Datiram Deka resident of Oil India 

Colony, Narengi, P/S. Noonmati, District Kamrup (M), Assam,                

                                                    ……………………..…………….Respondent.
3. The Assam State Housing Board, represented by its Commissioner, R.G. 

Baruah Road, Guwahati, District Kamrup (M), Assam,

                                            …………………..………..Proforma Respondent.

      This appeal being heard on 07.02.2013 in presence of :-

L. Talukdar, Advocate,

B. Das, Advocate,

S. Chakraborty, Advocate,   and

G. Das, Advocate ……………………………………Appeared for the Appellant.

                                         AND

P.C. Goswami, Advocate,  and

R. Bhagawati, Advocate, ……………………..…..Appeared for the Respondent.

And having  stood  for  consideration  to  this  day  the  Court  delivered  the 

following Judgment.
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JUDGMENT.

       This  appeal  is  directed against  the  Judgment  and decree  dated 

25.04.2011  passed  by  Sri.  Yusuf  Azaz,  learned  Munsiff  No.2,  Kamrup, 

Guwahati, in Title Suit No.09/2007 dismissing the suit of the plaintiff for 

Specific performance of contract, confirmation of possession over the suit 

land and permanent injunction.

     
2.      Being aggrieved by the impugned Judgment and decree the plaintiff 

as Appellant has approached this Court by way of this first civil  appeal 

assailing  the  impugned Judgment  and decree  on  the  following  grounds 

amongst other as mentioned in the Memo of Appeal.

(I)  That the learned trial  court is erred in law as well  as on facts while 

dismissing the suit;

(II) That the learned trial court misconstrued the provision of law applicable 

to  the  present  suit  and  on  wrong  appreciation  and  application  thereof 

dismissed the suit;

(III) That the learned trial court ought to have appreciate the Ext.6 against 

which the respondent/defendant fails to adduce any evidence to disprove 

the  same  and  the  learned  trial  court  ought  to  have  confirmed  the 

possession  of  the  appellant/plaintiff  over  the  suit  land  but  on  wrong 

appraisal, appreciation and application of law has erroneously dismissed 

the suit;

(IV)  That  the  learned  trial  court  misconceived  of  possessory  title  of  the 

appellant/plaintiff and therefore failed to decide the possession of any party 

over the suit land leading to miscarriage of justice;

(V) That the learned trial court miserably failed to give any cogent reason in 

deciding  the  issue  No.4,  6  and  7  against  the  appellant/plaintiff  and 

contradictorily dismissing the counter claim of the respondent/defendant 

No.2 and ultimately committed grave error by dismissing the suit without 

proper appreciation of the material evidence on record.

(VI) That the learned trial court also overlooked the Ext.5 which, in fact 

reflects the readiness and willingness of the appellant/plaintiff to perform 

his part of contract and the same stands un-rebutted. The learned trial 

court misconstrued the provision of law as well as pleadings  and evidence 
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on  record  and  without  consideration  of  Ext.5,  the  learned  trial  court 

committed grave error in arriving at the finding. 

(VII) That learned trial court ought to have decided the suit in favour of the 

appellant/plaintiff in consideration of the Ext.5 and the Ext.6 as well as the 

evidence on records but the learned trial court committed illegality, hence 

the impugned Judgment and decree is liable to be set aside and quashed;

(VIII) That in view of the aforesaid grounds, the impugned Judgment and 

decree  passed  by  the  learned  Munsiff  No.2,  Kamrup,  Guwahati,  on 

25.04.2011 in Title Suit No.09/2007 is liable to set aside.

3.       Before proceeding further it would be apposite to find out the back 

ground of the case of respective parties with the facts and circumstances 

that has led up to the present stage.

4.       In this context upon close scrutiny of the original case records it 

would transpire that the appellant/plaintiff  instituted the suit under the 

appeal against the respondents/defendants urging upon the court of first 

instance to pass a decree for specific performance of contract of sale of the 

suit land described in the schedule of the plaint, confirmation of possession 

thereof and for permanent injunction as well as other reliefs with costs.

5.       The factual matrix of the appellant/plaintiff’s case in compendium is 

that the respondent/defendant No.1 has purchased a plot of land from the 

Assam  State  Housing  Board  being  HIG  plot  No.35  covered  by  Dag 

No.210.211, Patta No.30 and 33 situated at village Mathgharia of Housing 

colony,  Narengi  under Mouza Beltola,  District  Kamrup.  The said plot  of 

land was duly allotted to  the respondent/defendant  No.1  vide allotment 

order No. ASHC /Arch /37 / 1990 dated 28th March, 1991 and issued final 

payment  certificate  vide  No.  ASHC/Arch/37/767  dated  14.10.1992  and 

handed over the physical possession of the land (herein after called suit 

land) which is described in the schedule of the plaint. On 30.05.1997 the 

respondent/  defendant  No.1  entered  into  an  agreement  with  the 

appellant /plaintiff to sell the suit land to the appellant/plaintiff and an 

amount of Rs.1,60,000/- only was paid to the respondent/defendant No.1 

as advance money by the appellant/plaintiff.  And it was agreed that the 

balance amount would be fixed at a later date mutually by both the parties. 

The appellant/plaintiff has also stated that as per terms and conditions of 
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the Assam State Housing Board the respondent/defendant No.1 could not 

sell
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the suit land to any other person within ten years of the allotment of the 

suit  land.  The  respondent/defendant  No.1  handed  over  the  physical 

possession of the suit  land to the appellant/plaintiff  and since then the 

appellant/  plaintiff  is  in  possession  of  the  suit  land.  But  the 

respondent/defendant No.1 did not execute the formal registered sale deed 

in  respect  of  the  suit  land  in  favour  of  the  appellant/plaintiff.  On 

01.11.2006 the respondent/ defendant No.2 along with his supporters tried 

to dispossess the appellant/ plaintiff from the suit land expressing that the 

respondent/defendant  No.2  has  purchased  the  suit  land  from  the 

respondent/defendant  No.1.  The  appellant/plaintiff  had  protested  the 

illegal action of the respondent/ defendant No.2. Thereafter on 07.11.2006 

the appellant/plaintiff has served a pleader’s notice upon the respondent/ 

defendant No.1 with a request  to execute the sale  deed in terms of  the 

agreement in respect of the suit land. But the respondent/defendant No.1 

paid no heed to it. Hence the appellant/plaintiff instituted the suit.

6.       The respondents/defendants contested the suit by filing written 

statements, contending inter alia that the suit is not maintainable as there 

is no cause of action for the suit and the same is not properly valued. The 

answering respondents/defendants rebutting the averments made in the 

plaint , contended that the respondent/defendant No.1 did not execute any 

agreement with the appellant/plaintiff, the possession of the suit land was 

never  handed  over  to  the  appellant/plaintiff,  the  suit  land  was  never 

possessed by the appellant/plaintiff for any point of time and at present the 

suit  land  is  under  possession  of  the  respondent/defendant  No.2.  The 

respondent/defendant  No.1  has  further  stated  that  he  entered  into  an 

agreement  with  the  respondent/defendant  No.2  to  sell  the  suit  land on 

valuable  consideration  and  the  respondent/defendant  No.3  would  give 

permission to transfer the suit land to the respondent/defendant No.2. The 

respondent/defendant  No.2  and  3  have  supported  the  pleadings  of  the 

respondent/defendant  No.1  by  stating  that  the  suit  land  was  never 

possessed by the appellant/plaintiff at any point of time. The respondent/ 

defendant No.2 and 3 have further stated that the respondent/defendant 

No.2 has agreed to purchase the suit land from the respondent/defendant 

No.1 and the appellant/plaintiff has no right, over the suit land. In view of 

the  above  contentions  the  respondent/defendant  No.2  has  filed  counter 

claim with prayer for declaration of his right over the suit land. 
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7.       On the rival pleadings the learned trial court framed as many as 7 
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(seven) issues for adjudication the dispute between the parties as follows:-

ISSUES:

1. Whether there is any cause of action for the suit ;

2. Whether the suit is maintainable in its present form ;

3. Whether the suit is properly valued and proper court fee is paid ;

4. Whether the suit is barred by limitation ;

5. Whether the suit is bad for non-joinder of necessary party ;

6. Whether the plaintiff has right, title and interest over the suit 

    land ;

7. Whether the plaintiff is entitled to the reliefs claimed in the suit ;

8.       At the trial the appellant/plaintiff examined 5 (five) witnesses and 

exhibited certain documents in support of her claim and the respondents/ 

defendants examined 3 (three) witnesses and exhibited some documents in 

support of their stand.

9.       Having heard the argument put forwarded by the learned counsel 

representing the respective parties and considering the material evidence 

on record, the learned trial court answered the issue No.1,2, 3 and 4 in 

affirmative; but replied the issue No.5, 6 and 7 in the negative holding that 

the respondent/defendant No.1 is the necessary party to this suit and no 

other person is a necessary party to this suit, the appellant/plaintiff has no 

right over the suit land and the possession of the appellant/plaintiff over 

the  suit  land  if  any  is  nothing  but  of  a  trespasser  and  the 

appellant/plaintiff is not entitled to get any relief in this suit and ultimately 

dismissed  the  suit  on  contest  without  costs  and as  a  consequence  the 

appellant/plaintiff  sought  redress  of  her  grievances by approaching  this 

court on the grounds set forth in the memorandum of appeal.

10.      Now point for decision falls in the present appeal is :-

           Whether the impugned Judgment and decree have been passed  
erroneously  without  appreciating  the  material  evidence  on  record  
and are not sustainable in law ;

11.      I have heard the argument put forwarded by the learned Counsel 

representing the parties and carefully gone through the materials on record 
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of the lower court in its enteritis along with the impugned Judgment and 

decree as well as the memorandum of appeal.

                                                                                      Contd. on page – 6; 

12.        DECISION  AND  REASONS  THEREOF:

         Before I proceed to delve with the merit of the appeal what has 

emerged at the out set is that the decisions rendered by the learned trial 

court in issue No.4, 6 and 7 have assailed in the memorandum of appeal as 

well as in course of argument put forwarded by the learned Counsel for the 

appellant.  That  being  so,  let  me  proceed to  find  out  as  to  whether  the 

learned trial court decided the issue No.4, 6 and 7 in the proper perspective 

in the light of the legal fact and materials on record or not. 

13.        The  learned  Counsel  for  the  appellant/plaintiff  assailing  the 

decision  of  the  learned  trial  court  in  issue  No.4  submitted  that  it  is 

specifically mentioned in the plaint as well as in the agreement for sale that 

an allottee can not transfer the land within ten years from the date of the 

allotment. The respondent/defendant No.1 being an allottee of the suit land 

had entered into agreement for sell on 30.05.1997. It is also argued by the 

learned Counsel for the appellant/plaintiff that on 07.11.2006 has served 

advocate’s  notice  upon  the  respondent/defendant  No.1  with  request  to 

execute the sale deed but the respondent/defendant No.1 did not pay any 

heed  to  it,  Thereafter  the  appellant/plaintiff  had  filed  the  suit  on 

03.01.2007 which is within the period of limitation. The learned Counsel 

for the appellant/plaintiff has also submitted that the Article 64, 65 and 66 

of the Limitation Act, 1963, will be applicable to this suit. On the other 

hand the learned Counsel for the respondents/defendants has submitted 

that the appellant/plaintiff’s suit is barred by Article 54 of the Limitation 

Act,1963  and  the  Article  64,  65  and  66  of  the  Limitation  Act,  is  not 

applicable in the present case in hand. 

14.      The appellant/plaintiff in her plaint as well as in her evidence on 

affidavit  has  stated  that  on  30.05.1997  the  respondent/defendant  No.1 

entered into an agreement with her to sell the suit land as per the terms 

and conditions of the Assam State Housing Board, and the respondent/ 

defendant No.1 would not be able to transfer or sell the suit land within ten 

years from the date of its allotment to the respondent/defendant No.1. On 

perusal the Ext.3 it is seen that it has been clearly mentioned that the suit 

land can not be transferred immediately as per rules of the Assam State 

Housing Board, Guwahati. Again on perusal the terms and conditions of 
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the Assam State Housing Board i.e. the Ext.1 it is seen that in Sl. No.6 it is 

written that the allottee shall not be allowed to sell or transfer the property

                                                                                      Contd. on page – 7; 

to anybody for a period of ten years. Thus it is admitted fact that the in the 

Ext.3 there is no specific time to execute the sale deed and in Ext.1 it was 

barred  to  transfer  the  suit  land  within  ten  years.  Apart  from that  the 

appellant/plaintiff during her cross-examination has admitted that it was 

within her knowledge that at the time of execution of the Ext.3 the suit land 

belonged to the Assam State Housing Board, Guwahati. So ultimately it is 

seen that the time for executing sale deed was to be after ten years from the 

date  of  allotment.  And  the  respondent/defendant  No.1  has  got  the 

allotment on 28.03.1991. As per the above terms and conditions the ten 

years has been elapsed on 28.03.2001. 

15.      Again the appellant/plaintiff in her plaint and in her evidence on 

affidavit  has  stated that  on 02.11.2006 while  the respondent/defendant 

No.2  tried  to  dispossess  her  from  the  suit  land  expressing  that  the 

respondent/defendant  No.2  has  purchased  the  suit  land  from  the 

respondent/defendant No.1. And on that day the appellant/plaintiff came 

to know that the respondent/defendant No.1 after violating the terms and 

conditions of the agreement has contracted with third party to sell the suit 

land.  Thereafter  on  07.11.2006  the  appellant/plaintiff  has  served  an 

advocate’s  notice  to  the  respondent/defendant  No.1  to  execute  the  sale 

deed as per agreement for sale of the suit land. Thus it appears that prior 

to  07.11.2006  the  appellant/plaintiff  never  approached the  respondent/ 

defendant No.1 to execute the sale deed in respect of the suit land. The 

appellant/plaintiff has not shown any reasonable ground as to why she did 

not  approach  the  respondent/defendant  No.1  soon  after  the  elapse  of 

stipulated period of ten years or within reasonable period of time to get the 

sale  deed  executed.  On  perusal  the  evidence  of  witnesses  of  the 

appellant/plaintiff  it  reveals  that  there  is  no  proof  to  show  that  the 

appellant/plaintiff  was  ever  ready  and  willing  to  perform  her  part  of 

contract to get the sale deed executed within the period of three years or 

within reasonable period of time. Under the above fact, I am of the opinion 

that the appellant/plaintiff was not ready and willingness to perform his 

part  of  contract  within  the  period  of  limitation  and  the  suit  of  the 

appellant/plaintiff is barred by section 54 of the Limitation Act, 1963. So I 

find no merit to call upon to interfere with the finding of the learned trial 

court  arrived in issue No.4.  Accordingly,  the finding of  the learned trial 

court in respect of the issue No.4 is hereby upheld. 
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16.      Now let me proceed with the discussion of issue No.6 and 7:- Both 

these issues are synonymous and related to the questions as to whether 

the appellant/plaintiff has any right, title and interest over the suit land 

and the appellant/plaintiff is entitled to get any relief in this suit or not. 

The learned Counsel for the appellant/plaintiff  assailing the decisions of 

the learned trial court has submitted that on the day of execution of the 

agreement  for  sell  of  the  suit  land,  the  respondent/defendant  No.1  has 

physically handed over the possession of the suit land to the appellant/ 

plaintiff. And since the day of taking over possession of the suit land the 

appellant/plaintiff  has  been  possessing  the  same  after  constructing 

boundary  wall  as  well  as  houses  thereon.  Hence  the  appellant/plaintiff 

accrued possessory right over the suit land. The rival submissions of the 

learned Counsel for the respondents/defendants is that from the averments 

made in the plaint as well  as from the evidence of the witnesses of the 

appellant/plaintiff  side  it  reveals  that  the  suit  land  was  allotted  to  the 

respondent/defendant No.1 by the Assam State Housing Board, Guwahati, 

for the purpose of use and occupation only. It is specifically stated in the 

plaint as well as evidence of the appellant/plaintiff that as per terms and 

conditions of the allotment of the suit land the allottee shall not be allowed 

within the a period of ten years from the date of allotment to transfer or sell 

the suit land. So the plaintiff has no right, title or interest over the suit 

land.  The  learned  Counsel  for  the  respondents/defendants  has  also 

submitted  that  as  per  provision  of  section  20  of  the  Indian  Contract 

Act,1872,  the  alleged agreement  for  sale  between the  appellant/plaintiff 

and the respondent No.1 is void. 

17.      The appellant/plaintiff in her plaint as well as in her evidence on 

affidavit  has  stated  that  the  suit  land  was  allotted  to  the  respondent/ 

defendant No.1 by the Assam State Housing Board, Guwahati. And on the 

day of  execution for  sell  the respondent/defendant No.1 was an allottee 

over the suit land. It is also stated that as per terms and conditions of 

allotment the respondent/defendant No.1 was not allowed to transfer or sell 

the suit land within a period of ten years from the date of allotment. On 

perusal the plaint, allotment order Ext.1 and the alleged agreement for sale 

it is seen that the allotment was made on 28.03.1991, the agreement for 

sale was executed on 30.05.1997. Thus it is evident that on the day of the 

said agreement the respondent/defendant No.1 had no right to sell the suit 
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land nor he had any right to enter into an agreement to sell the same. The 

section 20 of the Indian Contract Act,1872 speaks – “Agreement void where

                                                                                      Contd. on page – 9; 

both parties are under mistake as to matter of fact—where both the parties 

to an agreement are under a mistake as to a matter of fact essential to the 

agreement, the agreement is void.” Thus from the light of above discussion 

we can safely come to the conclusion that the alleged agreement for sale 

executed by  the respondent/defendant No.1 in respect of the suit land is 

void in law and in view of that agreement the appellant/plaintiff has not 

accrued any right over the suit land. Hence the appellant/plaintiff cannot 

claim for specific performance of contract on the basis of the agreement 

dated 30.05.1997. It is also crystal clear that the appellant/plaintiff is not 

entitled to get any relief in this suit as prayed for.

18.      On perusal the evidence of the D.W.1 it is seen that during his 

cross-examination the  D.W.1  has  deposed  that  he  has  no  documentary 

proof  to  show that  he  has  delivered possession  of  the  suit  land  to  the 

respondent/defendant No.2. From the evidence of the D.W.2 it is seen that 

in course of his cross-examination the D.W.2 has admitted that he has not 

produced any documents to show that the D.W.1 has delivered possession 

of  the suit  land to him. Thus it  appears that the respondent/defendant 

No.2 fails to adduce any material evidence in support of his counter claim 

to prove that the D.W.2 has accrued any right or title over the suit land. 

However,  after  close  scrutiny  of  the  material  evidence  on  record  of  the 

learned trial court along with the impugned Judgment and decree passed 

by  the  learned  trial  court,  it  appears  that  the  learned  trial  court  after 

exhaustive discussion of the pleadings of the parties with the evidence on 

record  as  well  as  applying  legal  aspects  in  proper  perspective  rightly 

answered the issue No.4, 6 and 7 in negative to the extent that there is no 

valid agreement for sale between the appellant/plaintiff and the respondent 

/defendant No.1 in respect of the suit land, the appellant/plaintiff has no 

right,  title  and interest  over  the suit  land,  the appellant/plaintiff  is  not 

entitled to get any relief in this suit  and the respondent/defendant No.2 

fails to prove his counter claim as prayed for by adducing material evidence 

to  that  effect.  So I  find no merit  to  call  upon the  to  interfere  with the 

findings  of  the  learned  trial  court  arrived  in  issue  No.4,  6  and  7. 

Accordingly the finding of the learned trial court in respect of issue No.4, 6 

and 7 are hereby upheld. 
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19.      In the result, I find the appeal is devoid of merit. Hence, the same is  

dismissed with costs by upholding the impugned Judgment and decree to 

the extent of dismissal of the suit. Prepare the decree accordingly.

                                                                                    Contd. on page – 10;

20.     Send back the LCR, along with the copy of this Judgment to the 

learned lower court below with immediate effect.

21.     Given under my hand and seal of this court on this 7 th Day of March, 

2013, at Guwahati, Kamrup.

Dictated & Corrected by me.

       (J. Ahmed.)                                                                   (J. Ahmed.)

  Civil Judge No.1,                                                            Civil Judge No.1,

Kamrup, Guwahati.                                                       Kamrup, Guwahati.
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