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TITLE SUIT NO: 448 OF 2006
PLAINTIFFS: BHRIGU NANDAN GOPE Vs
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Form no. (J) 2

Heading of judgment in original suit/ case

In the original court of the Munsiff No.1, Kamrup

Present: AUDRI  BHATTACHARJEE

The 2nd  day of May,2013

TITLE SUIT NO.448/ 2006

1. SHRI BHRIGU NANDAN GOPE
                                                                                               Plaintiff v/s
                                                                                               Petitioner/s 
                                                   versus

1. SHRI KULADHAR DEKA & 2 ORS
                                                                                              Defendant/s
                                                                                         Opposite party/s

This suit/ case coming on for final hearing on 18/3/2013 in the presence 
of –

SHRI S.P ROY, N. N JHA, Advocate for the plaintiff; and

SHRI P.C. MAJUMDAR AND T. K. DAS for the defendant,

and having stood for consideration to this day, the court delivered the 
following judgment-

JUDGMENT
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1. The suit of the plaintiff was initially initiated in the court of Civil 
judge  on  26-04-05  and  the  same  was  registered  as  T.S. 
No.137/05, but in the year 2006 in view of the increasing of the 
jurisdiction of this court the suit of the plaintiff is transferred to 
this court for disposal and the same is renumbered as T.S. No. 
448/06.

2. The  suit  of  the  plaintiff  is  for  declaration  of  Right  title  and 
interest  and  for  recovery  of  possession  along  with  permanent 
injunction.

3. The  brief  story  of  the  plaintiff’s  case  is  that  originally  the 

predecessors  in  interest  of  the  plaintiff  and  the  proforma 

defendants No.2 and 3 were the pattadar and owner of plots of 

lands measuring 12 bighas 4 kathas 16 lessas described in the 

Schedule A and 1 Bigha 11 lessa described in Schedule B of the 

plaint and were possessing the same by paying land revenue etc. 

After the death of the predecessor in interest the plaintiff and the 

proforma defendants have inherited the same to the extent of 50% 

by the plaintiff and 50% by the proforma defendant No.2 and 3. 

The  plaintiff  had  a  good  business  relation  with  the  defendant 

No.1  and  the  defendant  No.1  used  to  reside  at  the  house 

constructed by the plaintiff over the schedule A land as he was a 

neighbor.  The  plaintiff  fell  into  love  with  the  daughter  of  the 

defendant  No.1  and  on  7-1-2001  the  plaintiff  married  the 

daughter  of  the defendant  No.1 and left  Guwahati  for  Kolkata 

with  the  daughter  of  the  defendant  No.1.  the  defendant  No.1 

being aggrieved by the act of plaintiff and taking advantage of 

staying at the resident of the plaintiff has taken away all the title 

deeds and documents relating to the land and forcefully possessed 

the schedule land of the plaintiff and also threatened the plaintiff 

and the proforma defendants with dire consequences and due to 

the fear the proforma defendants have went to her maternal home 
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at Kokrajhar. Subsequently the daughter of the defendant No.1 

was also recovered as she was of under age. In the month of June 

2002 when the plaintiff came to the suit land the defendant No.1 

chased him and asked him not to come to the suit land or else to 

face dire consequence. Thereafter when the plaintiff applied for 

the certified copies of his landed documents he came to know that 

the  defendant  No.1  has  mutated  his  name  in  all  of  the  lands 

belongs to him and in some of the mutation orders it has been 

noted that the name of the defendant No.1 has been recorded on 

the  strength  of  purchase  but  the  neither  the  plaintiff  nor  the 

proforma defendants have executed any sale deed in respect of 

the suit land. 

4. Hence the plaintiff prayed for declaration that  that plaintiff and 

proforma defendants are co owners of entire schedule A and B 

plot of land and that defendant No. 1 has no right title and interest 

and for  recovery of possession of the suit  land by ejecting the 

defendant No.1 there from and for permanent injunction.

5. The  defendants  have  appeared  after  receipt  of  the  summons 

issued by this  court  and has  contested  the  case  by filing joint 

written statements by defendant No.1 and proforma defendants. 

The contention  of  the  defendants  is  that  in  the  year  1997 the 

plaintiff has sold out his share of the schedule land A land  to the 

defendant  by taking a valuable  consideration of  Rs.  4,00,000/- 

and similarly the proforma defendants  also have sold out  their 

share  of  land  in  the  year  1998  for  same  consideration  and 

possession of the same is also delivered to the defendant No.1 

and  since  then  the  schedule  land  is  under  possession  of  the 

defendant No.1 and he has developed the suit  land as a fertile 

basti  land  and  the  defendant  No.1  has  never  threatened  the 
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plaintiff rather it is the plaintiff who has filed the present suit due 

to the enmity in between them and has prayed for dismissal of the 

suit. 

6. Upon  the  pleadings  of  the  parties  my  learned  predecessor  in 
office had framed the following issues in this suit-

(1) Whether the suit is maintainable in its present form?

(2) Whether there is cause of action for the suit?

(3) Whether the suit is barred by law of limitation?

(4) Whether the suit is hit by principle of estoppels, waiver and 
acquiescence? 

(5) Whether the defendant No.2 and 3 transferred their portion 
of the suit land to defendant No.1?

(6) Whether the plaintiff has sold away the portion of his land?

(7) Whether  the  plaintiff  was  forcefully  and  illegally 
dispossessed  by  the  defendant  No.1  from the  A  and  B 
schedule land?

(8) Whether the plaintiff has any right title and interest over 
the suit land?

(9) Whether the defendant No.1 had any right, title and interest 
over the suit land?

(10) Whether the plaintiff  is  entitles to a decree as prayed 
for?

(11) To what other relief/reliefs the parties are entitled/?

7. Both the parties adduced evidence in support of their case.  Heard 
argument for and on behalf of the parties. Written argument was 
submitted by the defendant side. 

DISCUSSION,  DECISION  AND  REASONS  FOR  THE 
DECISION:
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8. Now let me discuss the materials on record and try to arrive at a 
definite finding as regards the issues in this suit.

ISSUE No. 2 :-Whether there is cause of action for the suit?

“Cause  of  action”  include  every  fact  which  is  material  to  be 
proved to entitle the plaintiff to succeed, and every fact which a 
defendant would have a right to traverse.

 In the present case the plaintiff narrated a bundle of facts which 

the defendant denied. The plaintiff pleaded that he never executed 

any sale deed whether registered or un registered in  favour of the 

defendant transferring his portion of suit and on the other hand 

the defendant pleaded that plaintiff has sold out his share of the 

schedule  land  A  land  to  the  defendant  by  taking  a  valuable 

consideration of  Rs.  4,00,000/-  and an un registered deed was 

executed on 08-12-1997 in favour of defendant No. 1.

In view of rival pleadings of the parties , it is held that there is 
cause of action for institution of the suit.

This issue is decided in affirmative.

ISSUE No. 1 and 4:-

(1)     Whether the suit is maintainable in its present form?

(4)     Whether the suit  is hit  by principle of estoppels,  waiver and  
acquiescence? 

Though the defendant submitted in the written statement that the suit is 
not maintainable, there is no specific pleading as to why the suit is not 
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maintainable. Further the defendant has not raised any pleading as to 
suit  being  hit  by  principle  of  estoppels,  waiver  and   acquiescence. 
There is nothing on record to hold the same against the plaintiff. 

In  absence  of  any  specific  pleading,  it  is  held  that  the  suit  is 
maintainable  and  is  not  hit  by  suit  is  hit  by  principle  of  estoppels, 
waiver and acquiescence.

These issues are decided accordingly.

ISSUE No3 :-Whether the suit is barred by law of limitation?

The  plaintiff  pleaded  that  in  the  month  of  August,  2001  the 

plaintiff went for Kolkota and taking advantage of the absence of 

the  plaintiff  and  proforma  defendants  the  defendant  No.  1 

illegally encroached Schedule A and B plot of land.  The plaintiff 

could not  return to  Guwahati  till  the month  of  June 2002 and 

when he visited the suit land in the month of June 2002  he was 

surprised that the entire plot of land was occupied by defendant 

No. 1 . 

The  instant  suit  as  per  the  case  record  was  instituted  by  the 

plaintiff on 25-04-2005 praying for declaration that  that plaintiff 

and proforma defendants are co owners of entire schedule A and 

B plot of land and that  defendant No. 1 has no right title and 

interest and for recovery of possession of the suit land by ejecting 

the defendant No.1 there from.

Even the defendant No. 1 did not dispute the possession of the 

plaintiff over schedule A and B plot of land prior to 08-12-1997, 

the date of execution of alleged unregistered sale deed , Exhibit 1. 
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Since  the  suit  is  filed  within  12  Years  from  date  of  alleged 

dispossession, the suit is filed within the period of Limitation.

This issue is decided in affirmative. 

ISSUE No. 5 and 6:-

5)    Whether the defendant No.2 and 3 transferred their  
portion of the suit land to defendant No.1?

6)      Whether the plaintiff has sold away the portion of his  
land?

The pleaded case of the defendants is that in the year 1997 the 

plaintiff  has  sold  out  his  share  of  the  schedule  land  A land 

measuring 6 Bigha 2 Kathas 8 Lechas of Patta No. 27, 4, 3 and 

5 to  the defendant  by taking a valuable  consideration of  Rs. 

4,00,000/- and an un registered deed was executed on 08-12-

1997 in favour of defendant No. 1 .   Similarly the proforma 

defendant No. 2 on behalf of herself  and her minor  son also 

executed an unregistered sale deed dated 04-03-1998 and sold 

away their share of land for same consideration and possession 

of the same is also delivered to the defendant No.1 . Since then 

the schedule land is under possession of the defendant No.1 and 

he had developed the said land for construction, planted trees 

etc. The name of the defendant has also been mutated over the 

entire land by the Learned Circle Officer. Revenue was paid by 

him and the Local revenue authority also issued certificate of 

ownership to him. 
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In support of the case of the defendant, the defendant himself 

adduced  evidence  as  DW1  and  exhibited  the  following 

documents:- 

             Exhibit A is the unregistered sale deed dated 08-12-1997.

              Exhibit 1(1) is signature of executant / plaintiff.

             Exhibit B is the sale deed dated 04-03-1998.

              Exhibit 2(1) is the signature of executant. 

DW2  Smti  Usha  Gope,  the  proforma  defendant  deposed  in 

support  of  defendant  No.  1.  This  witness  deposed  that  the 

plaintiff was entitled for half of the total suit land along with her 

husband.  Due to necessity, the land measuring 6 Bigha 2 Katha 

8  lecha  had  been  sold  away  to  the  defendant  No.  1  for 

consideration of Rs. 4,00,000/- .

 DW2  Further deposed that she was a witness to the exhibit A 

and exhibited her signature over Exhibit A  as Exhibit 1(1). 

DW2  further exhibited her  signature over Exhibit B as Exhibit 

2(1)

But during the cross examination of DW2 she deposed that she 

does not know the Dag No. and Patta No. of the land as well as 

the boundary of the land because the entire land was joint. 

Thus the evidence of DW2 is silent as to any partition of suit 

land in between herself and the plaintiff at any point of time. 
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Dw3 Sheri Ratan Saha deposed with respect to the possession 

of  the  defendant  over  the  suit  land  since  date  of  alleged 

purchase.     But during the cross examination he deposed that 

he does not know what is written in his evidence in chief. 

DW4 Shri  Dulal  Ckakraborty who deposed as witness No. 4 

deposed in his cross examination that he was present at the time 

of execution of Exhibit A but he did not sign over the same. 

Admittedly  Exhibit  A  and  B  are  unregistered  documents  by 

virtue of which the defendant No. 1 tries to establish his right 

over the suit land  

Section 17 of the Registration Act, 1908, clearly mentions those 

documents of which registration is compulsory.

Section 54 of the Transfer of Property Act makes clear that a 

contract of sale does not itself create any interest in or charge on 

such  property.  The  Supreme  Court  has  reiterated  the  settled 

position  of  law  in  this  regard  -  any  contract  of  sale  (or 

agreement to sell) that is not a registered deed of conveyance or 

deed of sale will fall short of the requirements of Sections 54 

and 55 of the Transfer of Property Act, and will therefore confer 

no  title  and  transfer  no  interest  in  an  immovable  property 

(except to the limited right granted under Section 53A of the 

Transfer of Property Act).
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In view of the above discussion it is held that the plaintiff as 

well as defendant No.2 and 3 cannot be held to transfer  by 

way of sale   their portion of the suit land to defendant No.1.

Both the issues are decided in negative.

ISSUE No. 8:-  

Whether the plaintiff has any right title and interest over the suit land?

PW 1 Shri Bhrigu Nandan Gope exhibited the following documents in 
support of his case  :-

1. Exhibit 1 is the copy of Jammabandi of K.P.Patta No. 5

2. Exhibit 2 is the copy of Jammabandi of K.P.Patta No. 27 

3. Exhibit 3 is the copy of  K.P..Patta No. 3 

4. Exhibit 4 is the copy of  K.P..Patta No. 74.

5. Exhibit 5 is the copy of  K.P..Patta No. 39 

DW1 Sheri Kuladhar Deka also deposed in his evidence in chief that the 

suit land belonged to the plaintiff and proforma defendant No. 2 and 3 and 

as  per  verbal  agreement  half  of  the suit  land was in  occupation of  the 

plaintiff and remaining half under the possession of the defendant 2 and 3. 

as per verbal agreement. 

Since Exhibit   A and B  cannot  create  any valid transfer  in 

favour of the defendant No. 1  by way of sale , it is held that 

the plaintiff has  right, title and interest over the suit land.

This issue is decided in affirmative. 



Page 11 of 17

TITLE SUIT NO: 448 OF 2006
PLAINTIFFS: BHRIGU NANDAN GOPE Vs
DEFENDANTS: KULADHAR DEKA AND & 2 ORS

ISSUE No. 7:-

Whether the plaintiff was forcefully and illegally dispossessed by the  
defendant No.1 from the A and B schedule land?

-ISSUE No. 9:

Whether the defendant No.1 had any right, title and interest  
over the suit land?

The defendant No. 1 has based his claim over the suit land on basis of 

unregistered sale deed. The defendants  further pleaded that name of the 

defendant No. 1 is entered in the revenue records and also mentioned in 

the copy of Jammabandi.  In this respect DW1 Sheri Kuladhar Deka 

exhibited the following document:- 

Exhibit C, C (1) , C(2) , C(3) , C(4), C(5)  are the certified copy of order 

dated 16-06-1999 of Circle Office whereby name of defendant No. 1 is 

mutated. 

Exhibit D, D(1)  revenue paying receipt.

Exhibit  E, S(1) E(2), E(3) are certificate from Local Authority issued 

with respect of possession of suit land by defendant No. 1 .

Learned Counsel for the defendant placed reliance upon the following 

two judgment of :-

 AIR 2003 Supreme Court 1905.
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The cited case law is not applicable to the facts and circumstances of the 

present case. The appeal is directed against the Judgment and decree 

dated  16th November,  1998  passed  by  the  Hon’ble  High  Court  of 

Madhya Pradesh whereby the suit filed by the plaintiffs/ respondent was 

decreed.  The plaintiffs  had filed  a  suit  for  declaration  that  they had 

become the owners of suit land by way of adverse possession and for 

injunction against the defendants. 

Learned Counsel for the defendant also placed reliance on the following 

judgment :-

(1999) 1 Guwahati law reports 229.

Paragraph No. 9 of the cited Judgment reads as follows:-

“Under the Assam Land and Revenue regulation a person who is  a  

patta  holder  is  deemed to  be  a  land holder  and he  has  permanent,  

heritable  and  transfer,able  right  of  use  and  occupancy  in  his  land  

subject to section 9 of the Assam Land and Revenue regulation and if a  

person in order to establish his title produces a patta that must be given  

due weightage inasmuch as a patta its issued in accordance with the  

provisions  of  Section  17  read  with  the  Rules  and  that  must  lie  

considered to be a document of title and this is always considered to be  

a document of title.  Further that  record of rights as provided under  

Section 40 and 41 of  the Assam Land and Revenue regulation shall  

always be deemed to be the correct unless the contrary is proved and  

that  presumption  which  is  attached  to  the  record  of  rights  under  

Sections 40 and 41 must be given due weightage and that is what was  

done by the learned lower appellate court. Regarding mutation entries  

it can be said that though the mutation entries may not be the basis of  

title  yet  that  mutation  entries  cannot  be  brushed  aside  and  it  must  
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receive due consideration at the hand of the court. Of course, it must be  

ascertained that the mutation entries were done properly. If it is found  

that the mutation entries was not done properly and/or if it is collusive  

and fraudulent, that mutation entries will not create any right. “ 

In  the  present  case  the  mutation  order  reflects  that  on  the  basis  of 

purchase of land by defendant No. 1, the record of mutation is corrected 

and the name of the defendant is entered in place of the plaintiff. During 

the cross examination of  DW1 Sheri Kuladhar Deka,  he deposed that 

at the time of passing the mutation order he had not produced the sale 

deeds. 

The other point given weight by the defendant side is that during the 

cross examination of PW1 he deposed that on 07-10-1999 an amount of Rs. 

4,00,000/- was credited to his account vide cheque No. 438946 given by 

the defendant No. 1 but the same was credited on account of loan taken by 

the defendant No. 1 .

Even if for the sake of assumption the same is believed to be true , then 

also it does not support the pleaded case of the defendant No. 1The cheque 

in question was credited in the Year 1999 while defendant No. 1 pleaded 

that that plaintiff by taking a valuable consideration of Rs. 4,00,000/- 

executed an un registered deed on 08-12-1997 in favour of defendant No. 1 

and transferred the suit land.

According to the Transfer of Property Act, an agreement of sale - 

whether with or without possession - is not a conveyance. Since Exhibit A 
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and B are unregistered documents, they cannot confer any right, title and 

interest upon the defendant No. 1. 

On  the  other  hand  the  defendant  is  not  successful  in  proving  the 

execution of the Exhibit A by the plaintiff so as to consider Exhibit 1 even 

for the collateral purpose with regard to possession of the defendant No. 1 

in respect of the suit land. 

Hence his entry into the suit land is held to be without any authority.

In view of the above discussion it is held that the defendant No.1 has no 

right,  title  and  interest  over  the  suit  land  and  that  the  plaintiff  was 

forcefully and illegally dispossessed by the defendant No.1 from the A 

and B schedule land.

Issue No. 10 and 11:

Whether the plaintiff is entitles to a decree as prayed for?

To what other relief/reliefsthe parties are entitled/?

In view of the discussions made above and the decisions rendered in the 

issue no 8 and 9 it  is  held that the plaintiff  is  entitled for  decree as 

prayed for. The plaintiff is entitled for a decree of declaration that  the 

plaintiff and proforma defendants are co owners of entire schedule A 

and  B plot  of  land  and  that  defendant  No.  1  has  no  right  title  and 

interest. He is also entitled  for recovery of possession of the suit land 

by ejecting the defendant No.1 there from and for permanent injunction.
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ORDER

The suit of the plaintiff is decreed on contest with cost.

It  is  hereby  declared  that  plaintiff  and  proforma  defendants  are  co 
owners of entire schedule A and B plot of land and that defendant No. 1 
has no right title and interest over suit land. 

The plaintiff is also entitled for a decree of recovery of possession of the 
suit land and for permanent injunction restraining the defendant No. 1, 
his servant, men etc from disturbing the possession of the plaintiff over 
the suit land. 

Prepare decree accordingly.

Given under my hand and the seal of this court on this the 2nd  day of 
May, 2013 at Guwahati.

                                                                                  Audri Bhattacharyya
                                                                                   Munsiff No.1, Kamrup.
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APPENDIX

List of plaintiff witness

PW1 Shri Bhrigu Nandan Gope

PW2 Sheri Bhudhar Das

PW3 Shri Babul Chandra Das

List of defendant witness

 DW1 Shri Kuladhar Deka

DW2 Smti Usha Gope

DW3 Sri Ratan Saha

DW4 Dulal Chakraborty

List of documents submitted by plaintiff:

1. Exhibit 1 is the copy of Jammabandi of K.P.Patta No. 5

2. Exhibit 2 is the copy of Jammabandi of K.P.Patta No. 27 

3. Exhibit 3 is the copy of  K.P..Patta No. 3 

4. Exhibit 4 is the copy of  K.P..Patta No. 74.

5. Exhibit 5 is the copy of  K.P..Patta No. 39 

List of documents submitted by defendant:

Exhibit C, C (1) , C(2) , C(3) , C(4), C(5)  are the certified copy of order 
dated 16-06-1999 of Circle Office whereby name of defendant No. 1 is 
mutated. 

Exhibit D, D(1)  revenue paying receipt.

Exhibit  E, S(1) E(2), E(3) are certificate from Local Authority issued 
with respect of possession of suit land by defendant No. 1 .
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                                                                                  Audri Bhattacharyya
                                                                                   Munsiff No.1, Kamrup.


