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HIGH COURT FORM NO. (J) 2.

HEADING OF JUDGMENT IN ORIGINAL SUIT.

IN THE COURT OF MUNSIFF NO. 3 AT GUWAHATI.

DISTRICT-KAMRUP

Title Suit Case No. 66/2009

Present: Naguib Ahmed. A.J.S
M.Sc (Agriculture), LL.B

Munsiff No.3, Kamrup,  
Guwahati.

6th day of May, 2013

Sri. Karuna Sankar Thakuria,

S.O: Late Hareswar Thakuria,

R.O: Kharguli, Kharguli Road,

(Near  Namghar) , 

P.O: Kharghuli,

P.S:. Latashil, 

Guwahati-04

District: Kamrup (M), Assam.…………………………… ….......: Plaintiff(s)

-Versus-

1. Sri. Dhiru Thakuria

2. Miss Anjali Thakuria

3. Miss Hiran Thakuria alies Aitu

All are son and daughters of

Late Dhaneswar Thakuria,

R.O: Kharghuli,

P.O:  Kharghuli.
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P.S:  Latashil.

Guwahati-04

District: Kamrup, Assam.…………………………………….…...: Defendant(s)

                                                              
 This suit coming on for final hearing on 18.04.2013 in the presence of:

T. Sarma
H. Sarma : Advocate for the plaintiff(s).

And

M. Lahkar : Advocate for the defendant(s).
M. Das

And having stood for consideration to this day, the court delivered the 

following Judgment. 

JUDGEMENT
 (A suit for recovery of possession)

1. Plaintiff’s case: The plaintiff pleaded that the father of the defendant 

was in possession of a plot of land measuring about 11L covered by Dag No. 

787 of  K.P  Patta No. 141 situated in the village Sahar Guwahati. He during 

his life time constructed the residential house. Some rented houses were also 

constructed  on  the  said  land.  The  house  were  tenanted  out and  further 

developments were made there-on. The defendants are brothers and sisters. 

The plaintiffs also pleaded that some spaces towards the southern side of the 

land measuring  11L was  vacant.  The defendant  requested  the  plaintiff  to 

accommodate  them somewhere  in  the  land  temporarily.  As  there  was  no 

room to accommodate the defendants the plaintiff at his own cost constructed 

a shed measuring about 18’x 12’ towards the southern side. The defendants 

assured that they will vacate the house within the next March. However much 

to the surprise of the plaintiff they were served with a notice in the month of 

June, 1988 in connection with a case No. 340m/98 U/S 145/146 Cr. P.C. 

Thereafter the defendants as plaintiffs filed the T.S. Case No. 242/04 against 

the plaintiff. The said suit was dismissed on contest with cost vide judgement 

dated 30.09.2008. The plaintiff was in the possession of the disputed land 

measuring 11L in connection with the Misc. Case No. 340m /98. There is a 
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house in the Schedule-A land consisting of 3 rooms. The room No.1 is being 

used by the plaintiff. The room No.3 has been tenanted out. The room No.2 

i.e.  the  middle  room  was  lying  vacant.  Taking  undue  advantage  the 

defendants illegally opened the room by breaking the lock. Thereafter they 

occupied the room. On the following day the plaintiff asked the defendants 

the purpose of occupying the suit house. The defendants out rightly replied 

that the land measuring 11L as stated in Schedule-A was their purchased land 

and therefore the suit house belongs to them. The defendants illegally and 

unauthorisedly have occupied the suit premises. The Schedule-A land with 

the suit premises was under the occupation of the plaintiff.     

2.  Plaintiff’s prayer:  The plaintiff has therefore filed the suit praying 

for a decree of:

1. To declare that the defendants have illegally and unauthorisedly 

entered into the suit premises (Schedule-B).

2. A decree of ejectment  thereby removing the defendants,  from 

the suit premises (Schedule-B)

3. Permanent injunction

4. Cost of the suit.

5. Other relief.

3.   Defendant’s version     : The defendants pleaded that the father of the 

plaintiff was in possession of 4L of land towards the northern side and 7L of 

land towards  the  western  side  of  the Schedule-A land and the  entire  ‘A’ 

Schedule land was possessed by the father of the defendants as raiyat under 

the “Bipin Bora Estate” and thereafter by the Defendant No.1 and finally the 

said ‘A’ Schedule land was purchased by all  the sons of Late Dhaneswar 

Thakuria.. The entire Schedule-A land was first possessed by the father of the 

defendants  and  thereafter  by  the  defendants  by  constructing  houses  and 

finally  the  same  has  been  purchased  by  the  Defendant  No.1  and  by  his 

brothers by registered sale deed. The plaintiff tried his best for cancellation of 

the said sale deed by Civil suit being T.S. 283/02 before this court which has 

been  dismissed  on  contest  and  thereafter  the  plaintiff  has  preferred  title 

appeal being T.A. No. 72/2006 and the same has also been dismissed by the 

Court of Civil Judge (Sr. Div) No, 3 Guwahati and thereby the said sale deed 

stands as a valid instrument.  The defendants  are in continuous possession 
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over  the  house  constructed  by  their  father  during  his  lifetime  and  the 

defendants used to repair the same as and when required. That at no point of 

time the plaintiff was in possession over the land shown in the Schedule-A of 

the  plaint.  The  defendants  possessed  the  entire  three  rooms  constructed 

towards the northern portion of the 11L of the land shown in the Schedule-A 

of  the  plaint.  All  the  three  rooms  are  in  continuous  and  uninterrupted 

possession of the defendants since their father’s time. The suit filed by the 

plaintiff  is  false,  frivolous  and  vexatious  and  so  the  suit  is  liable  to  be 

dismissed with cost.   

4.   Issues: Upon perusal  of  the  pleadings  the  following  issues  were 

framed by my predecessor-in-office on 04.12.2009. 

1. Whether the suit is barred by law of limitation?

2. Whether the defendants  have encroached the Schedule-B land 

mentioned in the plaint?

3. Whether the plaintiff is entitled for the decree of ejectment of the 

defendants from the schedule B land?

4. Whether the plaintiff is entitled for the decree of the permanent 

injunction as prayed for in the plaint?

5. To what relief is the plaintiff entitled?

5.  Discussions,  Decisions  and  Reasons  thereof: I  have  also  heard 

arguments advanced by both the counsels at length.

6.  Issue No. 2, and3 :  For better appreciation of evidence these issues 

are taken up for discussion together. Moreover in the present circumstances 

of this case two issues appear to be the most important one and hence taken 

up for discussion first. PW-1 Karuna Sankar Thakuria  is the plaintiff of the 

instant suit. In his cross-examination he deposed that he has filed the suit for 

cancellation of sale-deed of the defendants. The total land was 1K 2L and he 

purchased 11L of land which is in the West side of the total land of 1K 2L. In 

the said Western side land there is a two storied house. In the North of the 

defendants’ house he has his three roomed house. He has not filed the sale 

deed to show his purchase of 11L of land. He denied the suggestion that as 

the  said  sale  deed  contents  a  different  boundary  as  against  the  actual 

possession he has not filed the said sale deed. He has heard that the defendant 
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Dhiren Thakuria and his brothers have purchased land through a sale deed. 

He has earlier filed another case against Dhiren Thakuria vide T.S. Case No. 

283/02  for  cancellation  of  sale  deed.  The  said  case  was  dismissed.  He 

preferred appeal  against  the said judgement  and the said appeal  was also 

dismissed. The four boundaries of the defendants’ land are covered in the 

East by S. Hazarika. In the West by his land, in the north also by his land and 

in the south by a Municipal drain. The land in Schedule-A of the plaint is the 

same as that of the defendants’ land. The defendants are staying with their 

family in the room in the suit-land. He denied the suggestion that the suit 

land and the land purchased by him are different.    

7. PW-1 exhibited the following documents.

Exhibit-1 : GMC receipt 

Exhibit-2 : Electricity bill.

Exhibit-3 : Electricity bill.

Exhibit-4 : Order dated 28.06.02

Exhibit-5 : Copy of judgement.

Exhibit-6 : Order and police report

Exhibit-7 : Copy of judgement

8.  PW-2 Sri. Tilendar Mahanta  deposed in his cross examination that 

he  wrote his  evidence  as  said  by  the  plaintiff.  He  further  deposed  that 

although he frequently goes to the plaintiff’s house he does not know about 

the details  of  such land.  The Berry plant  belongs to the plaintiff.   DW-1 

Dhiru  Thakuria is  the  Defendant  No.1  of  the  instant  case.  In  his  cross 

examination he deposed that the suit  house is on 11L of land covered by 

Patta No. 141 Dag No. 787, Holding No. 256. They earlier filed case vide 

T.S.  No.  242/04 over  the  present  Schedule-A land and the  said  suit  was 

dismissed. The plaintiff also earlier filed case no. T.S. 283/02 against them 

and  the  said  suit  was  also  dismissed.  No  occurance  ever  took  place  on 

26.01.09.  He  did  not  have  any  ill  feelings  against  Late  Karuna  Sankar 

Thakuria the plaintiff.  He denied the suggestion that  the plaintiff  on their 

requests, allowed them to stay over the suit land.

9.  DW-1 exhibited the following documents.

Exhibit-Ka :  Copy of order 01.07.02
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Exhibit-Kha : Advocates notice.

Exhibit-Ga :  Copy of order dated 05.08.06

Exhibit-Gha : Copy of order

Exhibit-Unga :  Copy of order

  Exhibit-Sa :  Copy of sale deed

Exhibit-Cha :  Copy of order dated 16.04.91

Exhibit-Ja :  Copy of Jamabandi

10.  DW-2 Rajen Das    deposed in his cross examination that the 11L of 

land is of Dhiren Thakuria over which there is a house. Dhiren Thakuria has 

his house over that land. The three rooms are of Dhiren Thakuria. Dhiren 

Thakuria was born in that premises and is still possessing the said rooms. 

Dhiren Thakuria is the original pattadar of the said land 

11. Now stitching everything on record, it seems that the plaintiff claim 

that the defendants trespassed in the land measuring 11L as mentioned in 

Schedule-A of the plaint, by cutting down trees and demolishing a temporary 

shed. There is a house in the Schedule-A land consisting of three rooms and 

the defendants by breaking open the lock occupied the same.  It  is  further 

pleaded that the defendants on being asked by the plaintiff replied that the 

land measuring 11L as stated a Schedule-A of the plaint is their purchased 

land and therefore  the  suit  house  belongs  to  them.  The plaintiff  however 

prayed for  ejectment of the defendants from the room measuring 16 feet x 15 

feet within the Schedule-A land. Contrary to the claim of the plaintiff that the 

defendants  have trespassed into the whole land of 11L the plaintiffs  have 

only prayed for ejectment of the defendant from a single room only and did 

not pray for recovery of the whole plot of land over which the plaintiff claims 

to  have  been  trespassed  by  the  defendants.  The  plaintiff  claims  that  the 

defendants have illegally and unauthorisedly entered into the suit premises 

and  therefore  prayed  for  recovery  of  possession.  However,  the  plaintiffs 

could not  substantiate  their  claim that  the suit  land and the suit  premises 

belong to the plaintiffs and that subsequently they were dispossessed. In the 

absence of evidences to show such dispossession the claim of the plaintiff for 

recovery of possession is not tenable in the present circumstances of the case. 

The defendants have filed  Exhibit-Sa, which is the sale deed by which the 
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Defendant No.1 has purchased a land of 11L. The schedule of the sale deed 

corresponds with the schedule of the plaint. The defendants further exhibited 

Exhibit-Ja which goes to show that land covered by Patta No. 141 and Dag 

No. 787 of 11 L amongst others is in the name of the defendant. Exhibit-Sa 

the sale deed is proved with the original and both the documents go to show 

that the land purchased by the defendant tallies with the land as described in 

Schedule-A of the plaint. Contrary to such evidences there is no material on 

records to show that the suit land as described in Schedule-A & Schedule-B 

of the plaintiff belongs to the plaintiff. Moreover there is no material s on 

record to establish that the plaintiff was ever in possession of such land and 

they were subsequently dispossessed by the defendants.  In the absence of 

such  possession  and  dispossession  as  discussed  above  the  claim  of  the 

plaintiff  for  recovery  of  possession  is  not  sustainable  in  the  present 

circumstances of the case.

 Consequently  it  can  be  held  that  the  scale  of  pre-  ponderance  of 

probability tills against the claim of the plaintiff. 

 Accordingly these issues are decided and go against the plaintiff.     

12. Issue No. 4 and 5: For proper adjudication of the case these two 

issues  can  be  taken  up  for  discussion  together.  Under  the  present 

circumstances of the case and on the basis of the decisions arrived at the 

previous  issues  it  is  redundant  to  discuss  further  on  these  two  issues. 

Accordingly the plaintiffs are not entitled to any decree. No other reliefs ate 

also warranted in the present circumstances of the case.

 Accordingly these issues are decided and go against the plaintiff. 

13.  Issue No.1: Under the present circumstances of the case and on the 

basis of the decisions arrived at the previous issues it is redundant to discuss 

further on the issue of the case being hit by law of limitations. For the ends of 

justice  substantive  issues  must  overtake  the  technical  aspects  of  any 

proceeding. The issue of limitation cannot go to determine the substantive 

merit of any case.

 Accordingly this issue is decided.

14. ORDER
 In the conclusion the suit is dismissed on contest with cost.
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 Prepare decree accordingly. 

   Given under my hand and seal of this court on 6th day of May, 2013.

Naguib Ahmed
Munsiff No. 3, Kamrup,

Guwahati.

APPENDIX

Plaintiff’s Witnesses

1. PW-1 Karuna Sankar Thakuria  
Exhibit-1 : GMC receipt 
Exhibit-2 : Electricity bill.
Exhibit-3 : Electricity bill.
Exhibit-4 : Order dated 28.06.02
Exhibit-5 : Copy of judgement.
Exhibit-6 : Order and police report
Exhibit-7 : Copy of judgement.

2. PW-2 Sri. Tilendar Mahanta  

Defendant’s Witnesses

1. DW-1: Dhiru Thakuria 

Exhibit-Ka :  Copy of order 01.07.02
Exhibit-Kha : Advocates notice.
Exhibit-Ga :  Copy of order dated 05.08.06
Exhibit-Gha : Copy of order
Exhibit-Unga :  Copy of order

  Exhibit-Sa :  Copy of sale deed
Exhibit-Cha :  Copy of order dated 16.04.91
Exhibit-Ja :  Copy of Jamabandi
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Naguib Ahmed
Munsiff No. 3, Kamrup,

Guwahati.
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