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Tuesday   the 7th May 2013

                                                                     

                                          Title  Suit  No. 216/11

Shri Niranjan Kalita and another                                                              Plaintiff

V

Shri Diganta  Das                                                                                         Defendant

                                                                                                                 
                                                                     

This suit coming for final hearing   on 19-4-13  in presence of 

   Mr. S.I. Rasul                                           Advocate of the plaintiff

                                                                                          

   None                                                        Advocate of the  defendant

And  stood  for  consideration  to  this  day  the  court  delivered  the  following 
judgment.  

 



                                                             JUDGMENT

                                                                                                               T.S 216/2011

1. This is a suit for ejectment and recovery of arrears of rent. The 
plaintiffs have filed this suit against the defendant for ejectment from 
the rented house and to recover arrears of rent due thereon.

Brief Facts Of The Plaintiffs’ Case: 

2. The  plaintiffs  are  the  owners  of  a  plot  of  land  measuring  2 
Bighas  covered  under  Dag no 225  and K.P.  patta  no  242 of  village 
Dahali,  Rampur,  Dist-  Kamrup  over  which  the  plaintiffs  have 
constructed  a  tin  chali  house  consisting  of  seven  (7  rooms)  out  of 
which 6 rooms have been rented to six tenants and the seventh room 
is  in occupation of  plaintiff  no.  2.  The defendant is  also one of the 
tenants occupying the extreme south-eastern room of the house for 
the purpose of running a Paan shop under an oral tenancy agreement 
which terminated on 31-03-2010. As per the allegations of the plaintiff 
the defendant has been in default in paying the rent since June 2009 
and in spite of  repeated demands of  the plaintiffs  including a legal 
notice  sent  by  them  through  their  pleader  on  26-04-2011,  the 
defendant  has  failed  to  pay  the  same.  Consequently,  the  plaintiffs 
were forced to institute this suit for eviction and recovery of arrears of 
rent.

3. The defendant on receipt of summons, appeared and filed his 
written statement. In his written statement the defendant denied the 
allegations  of  the  plaintiffs  in  toto.  The  defendant  claims  that  the 
plaintiffs are not the owners of the land on which the alleged tenanted 
premises has been constructed. Moreover the defendant claims that 
the alleged tenanted premise has been constructed by the defendant 
himself  over  a  sarkari  land.  Defendant  has  similarly  denied  the 
existence of any oral tenancy agreement. 

4. On perusal of the plaint and the written statement and hearing 
of the parties, the following issues were framed:

ISSUES

1. Whether the suit is bad for non-joinder of necessary parties?

2. Whether the defendant is a tenant under the plaintiff?

3. Whether the defendant defaulted in payment of monthly rent 
as tenant to the plaintiff?



4. Whether  the  defendant  is  liable  to  be evicted  from the suit 
premises?

5. To what relief/reliefs the parties are entitled to? 

5. Plaintiff in support of his case has examined three (3) witnesses. 
Defendant  has not  adduced any evidence to substantiate his  claim. 
Heard arguments from the plaintiff side.

          Decisions and reasons thereof:

Decision on issue no. 1:

6. The defendant contended that the suit is bad for non-joinder of 
all  the  seven  pattadars  of  the  suit  patta  land  as  the  land  is  not 
partitioned among the pattadars. The jamabandi copy exhibited by the 
plaintiffs  show that there are other pattadars in the suit  patta.  The 
plaintiffs  have  claimed  to  be  the  owners  of  the   2  bigha  land 
whereupon the suit premises is situated. This is a suit for ejectment 
and for this purpose the plaintiffs have to prove the relationship of 
landlord  and  tenant  between  the  parties  and  for  that  matter 
impleadment of all the pattarads is not required. Hence I decide issue 
no. 1 in the negative.

Decision on issue no. 2:

7. The  defendant  has  denied  that  that  he  is  a  tenant  of  the 
plaintiffs.  He  contended  that  he  has  constructed  the  suit  premises 
himself on a sarkari land. He contended that he is also a pattadar in 
the suit patta. The plaintiffs have averred that they are the owners of 
the suit land measuring 2 bighas whereupon they have constructed a 
chali house comprising seven room and the defendant is a tenant in 
one of the rooms. To prove that the defendant is their tenant PW1 
Niranjan Kalita exhibited the jamabandi copy of patta no. 242 of village 
Dahali under Rampur Mouza ( Ext. 1)  and one unregistered sale deed 
in his name ( Ext. 2), one agreement for sale in the name of plaintiff no. 
2 ( Ext. 5), one revenue receipt ( Ext. 3) and one advocate’s notice ( Ext. 
4). The defendant admitted in his written statement that the name of 
the plaintiffs are mutated in dag no. 235 in respect of 1 katha 10 lechas 
each. The plaintiffs have exhibited the unregistered sale deed (Ext. 1) 
and agreement for sale ( Ext. 5) to prove that they are the owners of 
the suit land. Although the said documents are unregistered they can 
be taken into account for collateral purpose, because here in this case 
the plaintiffs are not claiming title over the land or house. They have 
prayed  for  ejectment  on  the  ground  of  default  only.  In  fact  the 
defendant stated in his written statement that the suit room is in front 



of plaintiff’s patta land. So it is not denied that the plaintiffs are the 
pattadars.

8.  Pw1  reiterated  the  statement  made  in  the  plaint  that  the 
tenancy commenced with the defendant since April 2006 for a term of 
four years and that the monthly rent was Rs. 200/- payable by 7th of 
every  succeeding  month.  The  plaintiffs  have  not  averred  that  the 
tenancy  agreement  was  written.  PW1  in  his  cross  examination 
deposed  that  the  agreement  was  oral.  He  testified  that  out  of  the 
seven rooms he has three rooms and plaintiff no. 2 has four rooms and 
that the suit room falls  in the share of plaintiff  no. 2.  As far as the 
relationship  of  landlord  –tenant  is  concerned,  testimony  of  PW1 
remained  unshaken  during  cross  examination.  The  defendant  had 
taken the plea that the suit room is on sarkari land. But he has not led 
any evidence to prove it.  Moreover,  the plaintiffs’  case is  that they 
constructed the tin chali house which is divided into seven rooms. The 
defendant in his written statement has not denied that there is no tin 
chali house. He stated that there are three rooms constructed by the 
plaintiffs and two rooms constructed by the defendant and one Mohini 
Das. So when the existence of the tin chali house is admitted as well as 
construction of three rooms by the plaintiffs, it was incumbent upon 
the defendant to prove by leading cogent evidence that he constructed 
the suit room on sarkari land. The plaintiffs’ witnesses have deposed 
that the suit room forms part of the tin chali house which is on the suit 
dag land. If the rooms form part of the tin chali house then it is for the 
defendant to prove that the suit room fell in the sarkari house. During 
cross examination of PW1 the defendant tried to show that some land 
in dag no. 235 was acquired by the government. I have perused the 
jamabandi copy which shows that 2 bighas 3 kathas of land in dag no. 
235  were  acquired  by  the  government  in  1986.  But  as  per  the 
jamabandi copy there are 2 bighas 3 kathas 15 lechas land at present. 
PW1 testified during cross examination that the suit room is on  dag 
no. 235.

9. PW1 was cross examined partly and the defendant did not turn 
up to further cross examine PW1 or his other witnesses. PW2 Abani 
Kalita and PW3 Thaneswar Kalita deposed that the defendant took the 
premises on rent since April 2006 and the tenancy was oral. As they 
have not been cross- examined by the defendant their evidence has 
remained unrebutted.  

10. From the above discussion,  I  find that  the preponderance of 
probability is tilting in favour of the plaintiffs. They have been able to 
prove that the defendant is their tenant. Issue no. 2 is decided in the 
affirmative.



Decision on issue no. 3:

11.  The plaintiffs are alleging that the defendant has not paid rent 
since July 2009 and that they issued one advocate’s notice dtd 26-4-11 
to the defendant demanding the arrear rent and also asking him to 
vacate the suit room, but the defendant has neither paid the rent nor 
vacated the suit  premises.  PW1 has exhibited the advocate’s  notice 
dtd  26-4-11 as Ext.  4  along with the postal  receipt  {Ext.  4  (5)}  and 
acknowledgement card { Ext. 4(6)}. The defendant has denied having 
received  it.  The  address  given  in  the  postal  receipt  and 
acknowledgment card is same as the address given in the plaint and 
written  statement.  As  the  defendant  has  not  led  any  evidence  to 
refute  the  fact  of  receipt  of  the  notice  and  the  evidence  of  PWs 
remained un rebutted I hold that the said notice was duly served upon 
him. PW1 deposed in his evidence on affidavit that the defendant has 
not  paid  rent  and  electricity  charges  since  July  2009.  In  his   cross 
examination he stated that he never issued any rent receipt and that 
the defendant sometimes used to pay the electricity . The defendant 
side did not cross examine PW1 on the point of default. PW2 and PW3 
have also testified that the defendant has become a defaulter since 
July 2009. Thus I hold that the defendant is a defaulter in rent since 
July 2009. 

12.  Issue no. 3 is decided in the affirmative.

Decision on issue no. 4 &5:

13.  The plaintiffs have asserted that the defendant took the suit 
room on rent for four years starting from April 2006 and it continued 
till 31st March 2010 and that the lease stood determined on its expiry 
on 31-3-10. It is already proved that the defendant is a defaulter in 
rent.  He  is  anyway  liable  to  be  evicted  on  that  ground  only.  The 
learned  counsel  for  the  plaintiffs  relied  upon  the  decision  of  the 
hon’ble Supreme Court in  Naveen Chand and another V. Nagarjuna 
Travels and Hotels Pvt. Ltd, AIR 2002 SC 2870 wherein the Apex Court 
has held that on expiry of the term of lease the lessee is liable to be 
evicted if  the lease is not renewed and the terms and conditions of 
renewal not mentioned in the deed. The said decision of the Supreme 
Court  is  not  directly  applicable  in  this  case  as  there  is  no  written 
agreement here in this case and it is not pleaded whether there was 
any agreement as to renewal of the oral tenancy. However, it is proved 
from the evidence that the oral tenancy got expired on 31-3-10 and 
the defendant has not paid rent since July 2009. As such he is liable to 
be evicted. The Learned counsel also relied upon the decision of the 



Supreme Court in M.C. Chockalingam and others V. Manickavasagam 
and others, AIR 1974 SC 104 to argue that after expiry of the lease the 
lessee cannot be said to be in lawful possession. In that case the Apex 
Court has held that after expiry of the lease the relationship cannot be 
established against the consent of the landlord, unless his consent is 
irrelevant under a special law. In the present case the plaintiffs have 
not  pleaded  that  the  suit  is  governed  by  any  special  tenancy 
legislation,  e.g.,  the  Assam  Urban  Areas  Rent  Control  Act,  1972. 
Apparently, the suit premises does not fall in the urban area and the 
learned counsel has not argued in that line also. As such the said Act is 
not applicable and the tenant/ defendant’s possession is not protected 
by the above Act.  The tenancy here in this case is  governed by the 
relevant  provisions  of  the  Transfer  of  Property  Act,  1882.  As  the 
tenancy stood determined on expiry of the term as asserted and the 
plaintiffs  served notice to quit u/s 106 of the Transfer of Property Act, 
1882 and the defendant has not vacated, he has come to the court 
seeking a decree for ejectment. Accordingly after going through all the 
above, I hold that the defendant is liable to be evicted and the plaintiff 
is  entitled  to  recover  arrear  rent.  Issue no.  4  and 5  are  decided in 
favour of the plaintiffs accordingly.

ORDER

14. The suit  is  decreed  on  contest.  The  plaintiffs  are  entitled  to 
recover  vacant  possession  of  the  suit  premises  by  evicting  the 
defendant, his men and materials. The plaintiffs are entitled to recover 
arrear rent since July 2009 as well as future rent till realisation. Prepare 
decree accordingly. Given under my hand and seal of the court on 7-5-
13. 



ANNEXURES

PLAINTIFF SIDE

PW1.. NIRANJAN KALITA

PW2..ABANI KALITA

PW3..THANESWAR KALITA

DOCUMENTS

EXT. 1: JAMABANDI COPY

EXT. 2: UNREGISTERED SALE DEED IN THE NAME OF PLAINTIFF NO. 1

EXT. 3: REVENUE RECEIPT

EXT. 4: ADVOCATE NOTICE

EXT. 5: AGREEMENT FOR SALE IN THE NAME OF PLAINTIFF NO. 2

DEFENDANT SIDE

NONE


