
HIGH  COURT  FORM NO- (J) 2

HEADING OF JUDGMENT IN ORIGINAL SUIT

District-Kamrup

In the  Original Court of Munsiff No. 2

Present- Ms. S. Handique, AJS

Saturday the 4th May2013

                                                                     

                                          Title  Suit  No. 70/11

Shri Tapan Das                                                  Plaintiff

V

Shri Kamleswar Das                                         Defendant

                                                                                                                 
                                                                     

This suit coming for final hearing   on 5-4-13  in presence of 

   Mr. Thaneswar Sarma, Mr. H. Sarma            Advocate of the plaintiff

                                                                                          

   Mr. R. Dubey                                                    Advocate of the  defendant

And stood for consideration to this day the court delivered the following 
judgment.  
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                                                        JUDGMENT

                                                                                                         T.S. 70/11

1.  This  is  a  suit  for  declaration  of  right,  title  and  interest, 
recovery  of  possession  and  permanent  injunction.  The  suit  is 
filed by Shri Tapan Das against his elder brother Sri Kamaleswar 
Das.  The case of  the plaintiff  in a nutshell  is  that he and the 
Defendant jointly purchased a plot of land measuring 2 K 18 L 
covered by Dag no. 99 of K.P. Patta No.45 situated in village Jatia 
of Kamrup District under mouza Beltola. The land was purchased 
on 10.6.1992 by a registered deed from one Devi  Ram Rabha 
vide Deed no.4000/92. On the basis of the sale deed the entire 
land measuring 2K 18 L was mutated jointly in the names of the 
Plaintiff and Defendant during the last Settlement Operation. A 
Katcha Patta was issued in their names. The entire land of 2 K 18 
L described in Schedule A was rectangular in shape. The smaller 
sides lie towards East and West. The eastern side of the land 
faces one Rupalim Path towards the north-east corner. However 
the partition of the land to facilitate the passage for ingress and 
egress through the northern side i.e. the Rupalim Path appeared 
to be a hurdle. The Plaintiff therefore left the entire matter on 
his  elder  brother  i.e.  the  Defendant.  After  prolonged 
deliberations the defendant suggested that both of he and the 
Plaintiff will keep 1 K 5 L of land towards the eastern side and 
the  western  side  respectively.  A  road  measuring  16’  wide 
towards the northern side shall be there and it will connect to 
Rupalim Path in the north-east corner. After measurement the 
proposed road came to  72’X16’ ( 8Lechas). As proposed by the 
Defendant  the  road  measuring  72’X16’  was  constructed 
following partition of the land by 1 K 5 L each. This path is the 
suit  land.  The  area  retained  by  the  Defendant  has  been 
appended  as  Schedule  B,  the  area  allotted  to  the  Plaintiff  is 
Schedule C and the suit land is Schedule C1.

2.  On  the  basis  of  such  arrangement  the  parties  thought  of 
undertaking constructions in their respective plots. Accordingly 
they approached the Guwahati Development Authority to have 
the discussion. The said Authority insisted the land documents 
to be in the individual names of the parties. The formal partition 
as per the provision of law of the Schedule-A land was not done 
as  it  was  mutual  and  oral.  As  regards  this  the  Development 
authority advised to execute deeds of Relinquishment in favour 
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of the Plaintiff and vice-versa. Acting on its advice the Deed no. 
304/93 dated 25.01.1993 was executed by the Plaintiff in favour 
of  the  Defendant  relinquishing  his  right  in  Schedule-B  land. 
Likewise the Defendant executed the Deed No. 1146/93 dated 
10.03.1993  relinquishing  his  right,  title  and  interest  in  the 
Schedule- C land inclusive of the suit land measuring 8L. Also an 
Affidavit as wanted by the GMDA was taken from the Defendant 
to show the existence of the road for ingress and egress of the 
Plaintiff.  On  the  basis  of  their  mutual  partition,  the  Deed  of 
Relinquishment and the Affidavit, the parties prepared the site 
plan of their proposed construction in their respective lands. The 
Plaintiff and the Defendant submitted their respective site plan 
along with other documents which was approved by the Chief 
Executive  Officer  and  the  Town  Planner  of  GMDA.  After 
construction of their houses they stepped into the possession of 
their  respective  houses.  The  Plaintiff  used  the  Suit  land  for 
ingress and egress without any obstruction. The Defendant did 
not  need  the  suit  land  for  ingress  and  egress  as  his  land  is 
directly  attached  to  the  Rupalim  Path  although  in  the 
Relinquishment Deed it  was stipulated that the suit land shall 
remain  for  common use of  the parties.  To ensure safety  and 
security the Defendant constructed the boundary wall all around 
including the northern side leaving  the strip of land having 16’ 
feet breadth. Thereafter the Defendant requested the Plaintiff 
to pay a sum of Rs.10000/- in lieu of the area measuring 8 L i.e.  
the Suit land area stating that if the said amount is paid, he will 
give consent for a separate patta for the Schedule-C land and 
the Suit land area. The Plaintiff then paid the sum of Rs.10000/-. 
After  this,  both  the  parties  jointly  approached  the  Revenue 
Authority for partition of the Schedule-A land and accordingly 
the Authority granted separate  Pattas.

3. On 10.03.10 the Plaintiff  while engaging a few masons and 
labourers to undertake repairing work near the entry gate of the 
Schedule-C land was assaulted physically by the Defendant. The 
Defendant  obstructed  the  workers  in  doing  their  work. 
Thereafter he raised an Iron Gate in the entry point of the main 
road. The Plaintiff  requested the Defendant not to obstruct in 
the  ongoing  work.  But  such  requests  yielded  no  result.  The 
erection of the gate resulted in complete halt of the ingress and 
egress of the Plaintiff. Accordingly, the Plaintiff lodged an FIR in 
the Dispur P.S. on 10.3.10 itself. A non FIR Case No. 1/11 dated 
11.3.10  was  registered  and  the  I/O after  inquiry  submitted  a 
Report and favoured the drawal of a proceeding under Sec.107 
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Cr.PC.  The  Ld.  SDM,  Guwahati  was  pleased  to  draw  up  a 
proceeding u/s. 107 Cr.PC. 

4.  Thereafter  the  Defendant  undertook  constructions  in  the 
northern side and encroached about 5 ½ ‘of the suit land and 
constructed a boundary wall. According to the plaintiff , the act 
of the defendant in raising constructions by encroaching the suit 
land is illegal as it has obstructed the ingress and egress of the 
plaintiff.  The plaintiff  claimed that  he has acquired right,  title 
and interest over the schedule C land of which the schedule C1 
forms a part. Hence he prayed for declaration of his right, title 
and  interest  over  the  schedule  C   land  and  for  recovery  of 
schedule C1 land from the defendant and also for permanent 
injunction.

5.  The  defendant  failed  to  file  his  written  statement  in  time, 
hence  he  was  debarred  from  filing  his  written  statement. 
However he took part during cross examination of PWs.

6.  As  there  is  no  written  statement,  no  issues  are  framed. 
However,  for  convenience of  discussion I  frame the following 
points for determination:

1. Whether the suit is filed within limitation?

2. Whether  the  plaintiff  has  acquired  right,  title  and  interest 
over the suit land?

3. Whether the plaintiff is entitled to the decree as prayed for?

         DECISIONS AND REASONS THEREOF

7. The plaintiff examined three witnesses in support of his case. 
He exhibited the following documents:

Ext. 1..sale deed in the name of both the parties

Ext.2.. katcha patta standing in the name of both the parties

Ext.3..deed of relinquishment executed by plaintiff 

Ext.4 .. deed of relinquishment executed by defendant

Ext.5..site plan of the plaintiff approved by GMDA

Ext.6.. separate patta in the name of plaintiff

Ext.7.. jamabandi copy of plaintiff

Ext.8.. jamabandi copy of defendant
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Ext.9..trace map 

Ext.10..revenue receipt

Heard arguments from both the sides. 

Point no. 1:

8. This is a suit for declaration based on title and the limitation 
period  is  12  years.  The  plaintiff  has  stated  that  he  and  the 
defendant   purchased  the  schedule  A  land  and  the  deed  of 
relinquishment were executed in favour of  each other in 1993 
and thereafter in 2010 the encroached the suit land. The suit was 
filed in 2011. Hence, the suit is filed within time. The point no. 1 is 
decided in the affirmative.

Point no. 2:

9. PW1 Tapan Das deposed in his evidence on affidavit that the 
defendant encroached the suit path due to which he has filed this 
suit.  He  stated  that  he  and  this  brother,  i.e.,  the  defendant 
purchased 2 kathas 18 lechas of land described in the schedule A 
land vide Ext. 1 and both of them got katch patta ( Ext. 2)  in their 
names. Then they built one 16 feet wide private path measuring 8 
lechas to go to the bye lane called Rupalim Path. The defendant 
took the eastern side plot of land measuring 1 katha 5 lechas  and 
the  plaintiff  took  the  western  portion  of  schedule  A  land. 
Thereafter,  they  decided  to  raise  houses  over  their  respective 
share of land and or that purpose  they executed relinquishment 
deeds ( Ext. 3 and Ext. 4) in respect of 1 katha 5 lechas each in 
favour of each other. The defendant swore one affidavit (Ext. 5) 
admitting the existence of the said path in connection with the 
building permission.  PW1 further stated that he and his family 
were using the said path but the defendant’s land was connected 
to  Rupalim Path  so  he  was  not  using  it.   The  defendant  then 
proposed to him that if he pays Rs 10,000/- then he will allow him 
to apply for separate patta in respect of 1 katha 13 lechas of land 
including the suit path. The plaintiff thereafter got separate patta 
( Ext. 6)  for 1 katha 13 lechas of land. Ext. 7 is the jamabandi copy 
( Ext. 7) showing his name. He stated further that the defendant 
started to quarrel with him since  10-3-10 when he was making 
some  repairing  work  near  the   suit  path.  The  defendant 
obstructed him and put the iron gate kept ready by the plaintiff 
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and blocked the suit path. The plaintiff then lodged an FIR and a 
proceeding  u/s 107 of the Cr.  PC was drawn. Meanwhile  the 
defendant  encroached the  entire  suit  path  by  raising  concrete 
boundary.

10.  During his cross examination he testified that  Ext.  3 and 4 
relinquishment  deeds  mention  that  one  16’  feet  area  of  land 
covering 8 lechas was left  for him and the defendant.  He also 
admitted that the 8 lechas of land was meant for a common road 
and  the defendant never transferred any part of the land by any 
deed except the relinquishment deed. He testified that he had 
not applied for separate patta and the patta was issued in the 
settlement operation as per his actual possession. 

11. PW2 Rajeswar Medhi  and PW3 Pranab Sarma supported the 
plaintiff’s  case  in  their  evidence  on  affidavit.  During  cross 
examination PW2 stated that he is not aware of the land owned 
by the parties but he knows that the plaintiff is occupying his own 
land.  He  is  not  aware  of  any  written  agreement  between  the 
parties.  He  stated  that  the  parties  raised  boundary  wall  after 
purchasing  their  land.  He  further  testified  that  no  incident 
occurred after lodging of the FIR on 10-3-10. PW3 also testified 
that no incident happened after lodging of the FIR.  He is also not 
aware of any agreement between the parties. He also stated that 
the plaintiff raised his house in 1996 and the boundary wall was 
there at the time of construction of the house. 

12. From the testimony of the PWs one thing is  clear that the 
plaintiff is not the exclusive owner of the  schedule C1 land.  The 
plaintiff though laid stress on the point that the defendant swore 
one affidavit before the GMC for building permission, he has not 
exhibited it. He could not prove that the defendant agreed to part 
with the schedule C land on payment of Rs 10,000/- PW1 himself 
testified that the suit path is outside the boundary wall. There is 
no mention in the plaint or affidavit that the defendant caused 
any destruction of the boundary. The iron gate as alleged to have 
been  put  by  the  defendant   was  kept  ready  by  the  plaintiff 
himself.  If  there  is  no  destruction  of  boundary  how could  the 
defendant encroach the suit  path which is common to both of 
them. He has not filed the copy of the FIR to prove the alleged 
incident, more so when his own witnesses testified that there has 
been no incident after filing of the FIR. The trace map exhibited 
by the plaintiff is not authenticated. The plaintiff averred in the 
plaint that the defendant started the construction on 20-4-10 and 
the  FIR  was  lodged  on  10-3-10.  But  the  PW2  and  PW3  have 
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testified that no incident happened after lodging of the FIR. So if 
the  testimony  of  PW2  and  PW3  are  to  be  believed  then  the 
plaintiff  has  failed  to  substantiate  his  plea  of  alleged 
constructions  and  encroachment  by  the  defendant.  Moreover, 
the plaintiff could not prove his exclusive right over the suit path. 

Hence I decide point no. 2 in the negative. 

Point no. 3: 

13. In view of the above discussions I hold that the plaintiff is not 
entitled to any reliefs. Point no. 3 is decided in the negative.

ORDER

14. The suit is dismissed on contest. Prepare decree accordingly. 
Given under my hand and seal of the court on 4-5-13.

ANNEXURES

PLAINTIFF SIDE

PW1.. TAPAN DAS
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PW2..RAJESWAR MEDHI

PW3..PRANAB SARMA

DOCUMENTS

Ext. 1..sale deed in the name of both the parties

Ext.2.. katcha patta standing in the name of both the parties

Ext.3..deed of relinquishment executed by plaintiff 

Ext.4 .. deed of relinquishment executed by defendant

Ext.5..site plan of the plaintiff approved by GMDA

Ext.6.. separate patta in the name of plaintiff

Ext.7.. jamabandi copy of plaintiff

Ext.8.. jamabandi copy of defendant

Ext.9..trace map 

Ext.10..revenue receipt

DEFENDANT SIDE

NONE

Page 8 of 9



 

Page 9 of 9


