
HIGH COURT  FORM NO- (J) 2
HEADING OF JUDGMENT IN ORIGINAL SUIT

District- Kamrup

In the  Original Court of Munsiff No. 2

Present-  S. Handique, AJS

Thuesday     the   28th     day  of  May’2013
                                
                                     
             

Title Suit  No. 265/07

Sanwarmal Sanganeria & Sons and  two ors.
(Plaintiffs)

V

Kalpana Saha
(Defendants)

This suit coming for final hearing   on 13-5-13  in presence of 

Mr.  B. K. Jain
                                                                             Advocates of the plaintiff
                                                                                          
Mr.  D. Kalita                                                      Advocates of the     defendant

And stood for consideration to this day the court delivered the following 
judgment.  
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JUDGMENT

T.S. 265/07

1. This is a suit for ejectment and realisation of arrear rent. 

2. Plaintiffs’ case in brief as follows:

3. The Plaintiff no. 2 Rajendra Kr. Sanganeria and plaintiff no. 3 Punit Kr. 
Sanganeria  are  the  co-owners  of  M/S  Sanwar  Mal  Sanganeria  &  Sons, 
plaintiff no. 1 which owns an RCC room in the first floor of Shiw Market, 
S.S. Road, Fancy Bazar, Guwahati. The defendant Kalpana Saha is a tenant 
in respect of the aforesaid suit room on monthly tenancy basis and the rent 
falls due on the last day of every month and payable in the first week of 
every succeeding month. The defendant paid rent up to December 2004 but 
defaulted in paying rent since January 2005 and did not pay any rent in spite 
of repeated requests and therefore she is liable to be evicted. The plaintiffs 
also require the suit premises for their own use and occupation. The plaintiff 
no. 2 has a plywood business in Thane, Maharastra but he could not succeed 
in that so he wants to shift to Guwahati and start cloth business. The plaintiff 
no. 3 is in service, however his income is not sufficient for his family. They 
require a space of 500 sq. feet in the ground floor and  250 sq. feet in the 
first floor of the building for the cloth business in the RCC building of Shiw 
Market  for which the plaintiffs and their parents in different capacity have 
instituted   some ejectment  cases,  besides  the  present  one.  Therefore,  the 
plaintiffs served  an ejectment notice dtd 31-1-07  upon the defendant on 2-
2-07 asking her to vacate the suit premises and to pay the arrear rent and to 
vacate  on  or  before  15-2-07.  But  the  defendant  neither  responded  nor 
complied with the notice. Hence arose the present suit.

4. The defendant contested the suit  by filing her  written statement wherein 
she took the usual pleas such as, the suit is not maintainable, is bad for non-
joinder of parties, is under valued and so  on. She denied the case of the 
plaintiffs in toto and prayed to dismiss the suit.

5. The following issues were framed by my learned predecessor-in-office:

ISSUES

1. Whether there is any cause of action for filing this suit?
2. Whether the defendant is a defaulter?
3. Whether the suit premises is required bonafide by the plaintiff?
4. To what relief or reliefs the plaintiff is entitled?

DECISIONS AND REASONS THEREOF:

6.  The  plaintiff  side  examined  two  witnesses  and  the  defendant  side 
examined three witnesses. Both sides adduced documentary evidence. Heard 
arguments from both the sides.

7. The documents filed by the plaintiffs are:

Ext. 1: tenancy agreement dtd 1-4-13
Ext. 2:  ejectment notice dtd 1-2-07
Ext. 3: postal receipt dtd 1-2-07
Ext. 4: postal acknowledgement dtd 2-2-07

8. The documents exhibited by the defendant are:

Ext. A: Tenancy agreement dtd 1-4-03
Ext. B to L : N.J. Cases
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Ext.  M1 to M5 : challans from Oct 09-Feb’10

ISSUE NO. 1:

9. The suit is for ejectment and realisation of arrear rent. The ejectment of 
the tenant/ defendant is sought for on twin grounds as given below:

 1: Defaulter in payment of rent

 2:  Bonafide requirement.

I  have perused  the  plaint   and find that  it  does  disclose some cause of 
action. Issue no. 1 is decided in the affirmative.

ISSUE NO. 2:

10. The plaintiffs in the plaint as well as the PW1 and PW2 in the evidence 
on affidavit averred that the rent became due on the last day of every month 
and payable by the first week of every succeeding month.  DW1and DW2 
admitted this fact during cross examination.  The plaintiffs’ case is that the 
defendant paid rent up to December 2004 but defaulted to pay rent since 
January 2005 and did not pay any rent in spite of repeated requests. In her 
written  statement  the  defendant  just  denied  being a  defaulter,  but  in  her 
evidence on affidavit  DW1 Kalpana Saha stated that  she paid rent up to 
Oct’2008 and thereafter the landlord refused to accept rent and as such she is 
depositing rent in the court and paying electricity charges regularly. 

11. PW2 Sanwarmal Sanganeria is the father of the plaintiff no. 2 and 3 and 
he  deposed that he used to deal with the tenants of his sons. He deposed that 
he used to collect rent by issuing rent receipts. He stated that the defendant 
has  not  paid  any  rent  after  paying  the  rent  for  December  2004.  DW1 
Kalpana Saha admitted that Sanwalmal Sanganeria used to collect the rent, 
but  according  to  her  he  never  issued  any  rent  receipt  as  there  was  no 
provision for  issuing rent  receipt  in  the  agreement.  PW2 testified  during 
cross examination that he demanded rent for the month of Jan’2005 from the 
defendant in presence of her staff. He admitted that there was no provision 
for issuing receipts  in the agreement. But it is also a fact that the defendant 
has not denied specifically issuance of rent receipts in the written statement. 
Further, the defendant side could not show any books of account to prove 
that the rent was paid till Oct’08 even though DW1 and DW2 testified that 
they  maintain  books  of  account  for  the  rent  paid  to  the  landlord.  If  the 
defendant paid rent directly to the plaintiffs even after filing of the suit then 
it was incumbent upon the defendant to prove payment of such rent. 

12.  If  she  had really  paid  rent  till  Oct’2008 and thereafter  the  rent  was 
deposited in the court on being refused then the written statement ought to 
have been amended, but this was not done so. In fact there is no proof at all 
that any rent was paid directly to Sanwarmal Sanganeria  from Jan’05 till 
Oct’ 2008. 

13. The defendant filed some NJ Cases to prove payment of rent in the court. 
But this part of evidence is beyond pleadings. Moreover, these NJ records 
show that the payments were not lawful. 

Ext. B 1 is the NJ Case showing payment of rent for the month of Nov’2008. 
 
Ext. C 1 is the NJ Case for the month of Dec’08 wherein the challan was 
paid/ rent deposited on 7-1-09, which means within the first week of Jan’09. 
In case of the rent for Jan’09 vide Ext. D, there is no original challan in the 
file. In almost all the NJ cases the notices are lying with the record without 
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being  issued  to  the  landlord/  plaintiffs  and DW2 expressed  ignorance  if 
notices were issued to the landlords.

14. From cross examination of DW 1 and DW2 and from perusal of NJ 
records it is seen that the rent for the months of  Sep’09, Nov’09, Jan’10, 
Feb’10 were deposited  after expiry of  fortnight of its becoming due. 
15. Moreover the rent so deposited in the court is in the name of Sanwarmal 
Sanganeria who is not the landlord, as such the deposits are not valid. 

DW1 admitted that she has no idea as to the procedure of deposit of rent in 
the court as her lawyers used to do it. Further, she stated that all the tenancy 
matters are within the exclusive knowledge of her husband. As such she 
does not have any personal knowledge of the payment of rent, tender of rent 
to the landlord etc. DW3 Shanti Devi has no personal knowledge of  deposit 
of rent in the court.  She however, testified that the defendant had told her 
that rent was deposited directly in the court. So it is an indirect admission of 
fact that the rent was not tendered to the landlord but directly deposited in 
the court. Although DW3 stated that she was present on few occasions when 
the rent was paid to Sanwarmal Sanganeria and he did not issue receipts but 
she cannot say if any receipt was issued later on or not. 

16. The plaintiff side relied upon the decisions of the Gauhati High Court in 
Sudhir Chandra Deb & Anr. Vs. Parsuram Prasad Verma & ors, (1992) 
1 GLR 250 to argue that if no steps are taken for issuance of notice to the 
landlord after deposit of rent then the deposit of rent in the court is not valid 
as per Sec 5(4) of the Assam Urban Areas Rent Control Act,  1972. The 
plaintiff side also cited the decision of the Gauhati High Court in Satyadeo 
Baitha & anr Vs. Smti Rajkumari Devi & ors, 2001(3) GLT 564 wherein 
it was held that the liability of the tenant to pay rent subsists throughout the 
proceedings. 

17.  Let  me  examine  the  relevant  provisions  of  law  in  this  regard.  The 
opening lines of section 5(4) of the Assam Urban Areas Rent Control Act, 
1972 provides :  

“when the landlord refuses to accept the lawful rent offered by his tenant,  
the tenant may within fortnight of its becoming due, deposit in the Court  
the amount of such rent together with the process fee and service of notice  
upon the landlord”

18. The first aspect of deposit in the Court is refusal by the landlords. But in 
the present case the plaintiff  has failed to prove valid tender and refusal. 
Hon’ble Gauhati High Court in the reported case of Rup Chand Daftary--
Vs Ashim Ranjan Modak And Anr [2000 (2) GLT 75] while considering 
the earlier decisions of the Supreme Court has held that the deposit in court 
should be made only after resorting to certain prescribed norms provided by 
the statute and without resorting to them if the deposit is made straightway 
in the court that is not the deposit in the eye of law and such a deposit cannot 
give protection to the tenant. The law is that the protection is given to a 
tenant only if the tenant complies certain requirements and if the tenant does 
not comply with those requirements he cannot claim protection 

19. Secondly, the tenant has to deposit the rent in the court within fortnight 
of the rent falling due. In the instant case the rent fell due on 7 th of every 
current month. 
20.  Thirdly, the tenant has to prove that he took steps for issuing notice to 
the landlord after depositing rent in the court. For that matter he has to pay 
the process fee along with written up notice to the landlord. The hon’ble 
Gauhati High Court in  Radio Talkies Equipment Company V. Debadas 
Ghosh, 2001 (2) GLT 471 wherein the High court has held that payment of 
process fee for service of notice upon the landlord is mandatory and without 
payment of process fee deposit in court will not be a valid deposit in the eye  
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of law as provided u/s 5(4) of the Assam Urban Areas Rent Control Act, 
1972.
21. Thus in the light of the aforesaid case laws and the evidence on record it 
can safely be hold that the defendant is a defaulter in payment of rent as 
alleged by the plaintiff.
Issue no. 3 is decided in the affirmative.

ISSUE NO. 3:

22. The plaintiffs are claiming that they require the suit premises for starting 
their cloth business. Both PW1 and PW2 testified that the plaintiff no. 2 has 
a plywood business in Thane, Maharastra but he could not succeed in that so 
he wants to shift  to Guwahati and start cloth business and that the plaintiff 
no. 3 is in service, however his income is not sufficient for his family. They 
require a space of 500 sq. feet in the ground floor and  250 sq. feet in the 
first floor of the building for the cloth business in the RCC building of Shiw 
Market   for  which  the  plaintiffs  and  their  parents  have  instituted   some 
ejectment  cases  in  different  capacity,  besides  the  present  one.  Their 
testimony  remained  unrebutted  as  far  as  the  question  of  bonafide 
requirement  is  concerned.  DW2  Barun  Kr.  Saha  stated  during  cross 
examination that the Shiw Market is cloth market. 

24. The plaintiff side has relied upon the case of Raghevandra Kumar Vs. 
Firm Prem Machinery & Co., (2000) 1 SCC 679 wherein the Apex Court 
has held that as regards bonafide requirement the landlord is the best judge 
of his own need.

25. The Supreme Court in Siddalinganma Vs. Mamtha Shenay, 2001 (8) 
SCC 561 has held that in deciding the questions of bonafide requirement the 
court should see  whether in the given facts of the case the need to occupy 
the premises can be said to be natural, real, sincere and honest. The Hon’ble 
Gauhati  High  Court   in  Shekhar  Ch.  Swami  Vs.  Indian  Umbrella 
Manufacturing Co., 1997 ( 1) GLR 5 has held that no rigorous proof is 
required to prove bonafide requirement.

26. Now coming to the present case in hand I find that the requirement as 
stated by the plaintiffs in no way can be termed as malafide. The fact that 
other ejectment suits are also filed against the defendant and her husband do 
not make their requirement less genuine. 

Issue no. 3 is decided in the affirmative.

ISSUE NO. 4:

27. In view of the above discussions I hold that the plaintiffs are entitled to 
the decree as prayed for. Issue no. 4 is decided in the affirmative.

ORDER

28.  The suit  is  decreed on contest.  The plaintiffs  are  entitled  to  recover 
vacant possession of the suit premises by evicting the defendant, her men 
and  materials.  The  plaintiffs  are  also  entitled  to  recover  arrear  rent  as 
claimed. They can withdraw the rent deposited in the court so far. However, 
such withdrawal shall not imply condoning the plea of default.

Prepare decree accordingly. 
Given under my hand and seal of the court on 28-5-13.
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ANNEXURES

PLAINTIFF SIDE

PW1..PUNIT SANGANERIA
PW2..SANWARMAL SANGANERIA

DOCUMENTS
Ext. 1: tenancy agreement dtd 1-4-13
Ext. 2:  ejectment notice dtd 1-2-07
Ext. 3: postal receipt dtd 1-2-07
Ext. 4: postal acknowledgement dtd 2-2-07

DEFENDANT SIDE

DW1..KALPANA SAHA
DW2..BARUN KR. SAHA
DW3..SHANTI DEVI

DOCUMENTS

Ext. A: Tenancy agreement dtd 1-4-03
Ext. B to L : N.J. Cases
Ext.  M1 to M5 : challans from Oct 09-Feb’10
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