
HIGH COURT  FORM NO- (J) 2
HEADING OF JUDGMENT IN ORIGINAL SUIT

District- Kamrup

In the  Original Court of Munsiff No. 2

Present-  S. Handique, AJS

Tuesday     the   21st      day  of  May’2013
                                
                                     
             

Title Suit  No. 292/04

Satyendra Medhi
(Plaintiffs)

V

Pramod Medhi
(Defendants)

This suit coming for final hearing   on 6-5-13  in presence of 

Mr.  K. Bhatta
                                                                              Advocates of the plaintiff
                                                                                          
Mr. A. Sahad
                                                                              Advocates of the     defendant

And stood for consideration to this day the court delivered the following 
judgment.  
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JUDGMENT
T.S 292/04

1.  This  is  a  suit  for  declaration,  recovery  of  possession  and 
permanent  injunction.  The  plaintiff  Sri  Satyendra  Medhi  has 
pleaded that he purchased  a plot of  land measuring 3 bighas in 
1978 from the father of the defendant Sri Pramod Medhi. His 
name  was  mutated  in  respect  of  the  suit  land  and  he  was 
possessing  it  peacefully  till  he  was  dispossessed  by  the 
defendant  on  4-7-96  from  1  bigha  land  out  of  3  bighas 
whereupon he used to do cultivation.   The plaintiff  instituted 
proceeding  u/s  145  Cr.PC  against  the  defendant  wherein 
possession was declared in favour of the plaintiff and the police 
was directed to hand over possession to him. Meanwhile  the 
defendant also initiated another proceeding against him u/s 145 
Cr. PC. Thus finding no alternative he had to institute this suit. 

2. The defendant contested the suit by filing written statement 
wherein he denied the case of the plaintiff. He denied that his 
father had ever sold 3 bighas of land as claimed by the plaintiff. 
He contended that he has been in possession of the suit land all 
along since the days of his father. According to him, he was all 
along  looking  after  the  land  as  his  father  used  to  stay  at 
Golaghat. He on the other hand contended that it is the plaintiff 
who  tried  to  dispossess  him  due  to  which  his  father  had  to 
approach the Deputy Commissioner by filing one application. He 
also contended that the plaintiff tried to trespass on 1-7-96 due 
to which he had to lodge a complaint before the D.C. Kamrup 
and  the  police  protected  his  possession  of  the  suit  land.  he 
further  stated  that  he  had  preferred  one  revision  application 
against the order of the Executive Magistrate in a proceeding 
instituted by the plaintiff u/s 145 Cr. PC and the revisional court 
stayed the order of the Executive Magistrate. He alleged that the 
sale deed on the basis of which the plaintiff is claiming his title is 
a  forged  one.  According  to  him,  he  has  been  paying  land 
revenue for the land regularly as he is the owner and possessor 
of the suit land. Therefore, he prayed for dismissal of the suit.

3. The following issues were framed by my learned predecessor:

ISSUES

1. Whether the suit is maintainable?
2. Whether there is any cause of action for the suit?
3. Whether  the  plaintiff  has  right,  title  and  interest   and 
possession over the suit land?
4. Whether the defendant has right, title and interest and 
possession over the suit land?
5. Whether the plaintiff is entitled to the decree as prayed 
for?
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4. The suit  was once decreed on contest vide judgement and 
decree dtd 14-9-07. But the defendant went in appeal and the 
first appellate court remanded the case back to this court after 
framing one additional issue which is as follows:

“ whether the sale deed no. 1296/1978 dtd 5-5-78 ( Ext.1) is duly  
executed in favour of the plaintiff by said Bhola Ram Medhi and/  
or whether the same is a fraudulent deed?”

5. While preparing the judgment I found that the defendant 
has not put up any counter – claim as such I deem it fit to strike 
off  issue no. 4. Moreover, the plaintiff has prayed for recovery 
of possession, so issue no. 3 is required to be amended.

6. Thus the suit will be decided on the following issues:

1. Whether the suit is maintainable?
2. Whether there is any cause of action for the suit?
3. Whether the plaintiff has right, title and interest  over the  
suit land?
4. Whether the sale deed no. 1296/1978 dtd 5-5-78 ( Ext.1)  
is  duly  executed  in  favour  of  the  plaintiff  by  said  Bhola  Ram  
Medhi and/ or whether the same is a fraudulent deed?
5. Whether the plaintiff is entitled to the decree as prayed 
for?

DECISIONS AND REASONS THEREOF

7.  The plaintiff side examined five PWs and the defendant 
side  examined  one  DW.  The  plaintiff  adduced  documentary 
evidence. The defendant side did not file any document. Heard 
arguments from both the sides. 

Decision on issue no. 1:

8. This is a suit for declaration and recovery of possession 
and is civil in nature. There is nothing on record to infer against 
maintainability  of  the  suit.  Hence  I  decide  this  issue  in  the 
affirmative.

Decision on issue no. 2:

9. The  plaintiff’s  claim  is  based  on  an  alleged  sale  deed 
through which he purchased the suit land from the defendant’s 
father. He has pleaded that he had been in possession of the 
land  till  he  was  dispossessed.  Although  the  defendant  has 
denied the cause of action, it transpires from the plaint that it 
discloses  a  cause  of  action.  Hence  I  decide  this  issue  in  the 
affirmative.  
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Decision on issue no. 3, 4 & 5:

10. All these three issues are taken up together.

11. The plaintiff  is  claiming his right, title and interest over 
the suit land on the basis of an alleged sale deed execution of 
which is denied by the defendant. According to the defendant, it 
is a fraudulent deed.

12. The plaintiff exhibited the following documents  to prove 
his case:

Ext. 1: certified copy of sale deed
Ext. 2: copy of jamabandi
Ext. 3: certificate of C.O. Hajo
Ext. 4(a)-(b) : revenue receipts
Ext. 5: order of Executive Magistrate in case no. 261m/ 96
Ext. 6: relevant extract of the volume book
Ext. A,B,C,D : Evidence on affidavit of DW1,DW2,DW3,DW4

Be  it  mentioned  here  that  DWs  were  not  supported  by  any 
affidavit.  Later  on DW1 swore his  affidavit  and the error  was 
rectified. However, the affidavits of DW2,3,4 were not accepted 
for being  sworn in absence of DWs.

13. The plaintiff has not produced the original sale deed. He 
tried to prove execution of the deed by way of calling official 
witness  (  PW4) to prove the relevant volume book from the 
Sub-Registrar,  Hajo.  He  also  examined  his  earlier  counsel  Sri 
Naba Kr. Kalita as PW5 to prove that the original sale deed was 
lost by the counsel during pendency of the case. PW5 deposed 
that he lost the original deed in the premises of the District & 
Sessions Judge, Kamrup on  2-7-05 and he could not find it after 
rigorous search. Then he made one common appeal through one 
notice  which  was  affixed  in  the  notice  board  of   District  & 
Sessions Judge, Kamrup, Guwahati Bar Association, Judge Court 
Bar Association. Ext. 7 is the copy of the said notice. But in his 
cross examination he stated that he did not inform the court in 
writing about the loss of the original deed, nor did he brought to 
the notice of the court about his common appeal notice. No FIR 
was lodged in this respect. He testified that he asked the plaintiff 
to call for the original deed. 

14. It is to be noted that PW5 was examined after the case 
was remanded back for retrial.  PW3 Satyendra Medhi did not 
utter  a word about the missing document  in  his  evidence on 
affidavit. 
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15. PW2 Sarat  Ch.  Bharali  is  stated to be a  witness  to  the 
deed. He deposed in his evidence that he put his signature as a 
witness in the deed. But he could not exhibit his signature as the 
original deed could not be produced. During cross examination, 
he denied that the signature of defendant’s father was taken at 
the  defendant’s  residence  on  blank  papers.  However,  he 
testified that one complaint was lodged in the court of Deputy 
Commissioner  in  this  regard.  Thus  the  alleged  fact  of  one 
complaint  lodged  by  defendant’s  father  as  stated  by  the 
defendant is corroborated. 

16. In  fact  PW2  Rabin  Medhi  who  is  the  brother  of  the 
plaintiff testified that one case was lodged by the defendant side 
too in the court of DC against them. PW3 however, denied that 
Bholaram  Medhi  lodged  any  such  complaint.  DW1  Pramod 
Medhi testified that his father had lodged one case against the 
plaintiff  in  respect  of  the  suit  land,  but  he  has  not  filed  any 
document in this regard.

17. Thus it  transpires from the record that the plaintiff  did 
not take any leave of the court before exhibiting the certified 
copy as secondary evidence. The defendant side relied upon the 
decision of the Hon’ble Supreme Court in H. Siddiqui ( dead) by 
LRs. Vs A. Ramalingam, (2011) 4 SCC 240 and  Benga Behera 
and another Vs. Braja Kishore Nanda and others, (2007) 9 SCC 
728 to argue that if no leave is taken before  adducing secondary 
evidence, then the court need rely upon that document.

18. In the earlier case the Supreme Court has held that in a 
case  where  the  original  documents  are  not  produced  at  any 
time, nor any factual foundation been laid for giving secondary 
evidence, it is not permissible for the court to allow a party to 
adduce secondary evidence. Secondary evidence relating to the 
contents  of  a  document  is  inadmissible,  unless  the  non- 
production of the original is accounted for to bring it within the 
framework of section 65 of the Indian Evidence Act. 

19. In the latter case, the Hon’ble Apex Court has held that 
secondary evidence  is admissible only when loss of the original 
is established beyond all reasonable doubts.

20. Section 65 in The Indian Evidence Act, 1872 provides as  
follows:
Cases in which secondary evidence relating to documents may 
be given.  Secondary evidence may be given of  the existence, 
condition or contents of a document in the following cases:--

(a) when the original is shown or appears to be in the possession 
or power-- of the person against whom the document is sought 
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to be proved, or of any person out of reach of, or not subject to, 
the  process  of  the  Court,  or  of  any  person  legally  bound  to 
produce it, and when, after the notice mentioned in section 66, 
such person does not produce it;
(b) when  the  existence,  condition  or  contents  of  the  original 
have  been  proved  to  be  admitted  in  writing  by  the  person 
against whom it is proved or by his representative in interest;
(c) when the original has been destroyed or lost, or when the 
party  offering  evidence  of  its  contents  cannot,  for  any  other 
reason not arising from his own default or neglect, produce it in 
reasonable time;
(d) when the  original  is  of  such  a  nature  as  not  to  be  easily 
movable;
(e) when the original is a public document within the meaning of 
section 74;
(f) when the original is a document of which a certified copy is 
permitted by this Act, or by any other law in force in  India to be 
given in evidence;  
(g) when the originals  consist  of  numerous accounts or  other 
documents which cannot conveniently be examined in Court and 
the  fact  to  be  proved  is  the  general  result  of  the  whole 
collection. 

In cases (a), (c) and (d), any secondary evidence of the contents 
of the document is admissible. In case (b), the written admission 
is admissible. In case (e) or (f), a certified copy of the document, 
but no other kind of secondary evidence, is admissible. In case 
(g),  evidence  may  be  given  as  to  the  general  result  of  the 
documents by any person who has examined them, and who is 
skilled in the examination of such documents

21. Hon’ble  Gauhati  High  Court  in  Mantu Ghosh Vs.  Amar 
Chand Sharma,  1996 (III)  GLT 62  has  held  that  when written 
documents  exists  they  shall  be  produced  as  being  the  best 
evidence of their own contents but mere marking of a document 
as an exhibit does not dispense with its proof.

22. The plaintiff side relied upon the decision of the hon’ble 
Gauhati High Court in  Laisngbam Bimol Singh and another Vs. 
Konsam  Babulen  Singh,  (2000)  3  GLR  389  wherein  the  High 
Court has held that if a document more than 30 years old the 
presumption u/s 90 of the Indian Evidence Act is to be taken 
unless it  is  rebutted by the defendant,  but when a document 
more  than  30  years  old  is  tendered  in  evidence  without  any 
objection,  then  the  court  cannot  hold  the  document  as  not 
proved. 
23. Again the learned counsel for the plaintiff relied upon the 
decision of the Supreme Court in Smti. Dayamathi Bai Vs. K.M. 
Shafi, AIR 2004 SC 4082 herein the hon’ble Apex Court has held 
that  when  a  certified  copy  of  a  document  is  exhibited  as 
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evidence  and  no  objection  was  raised  by  the  other  side  and 
execution of the deed is not challenged the objection as to the 
certified copy cannot be taken in the appellate stage.  In  that 
case the Apex Court also held that objection as to admissibility in 
evidence may be classified in to two categories:

1. An  objection  that  a  document  which  is  sought  to  be 
proved is itself inadmissible in evidence, and 
2.  Where the objection does not dispute the admissibility of 
the of  the document in  evidence but is  directed towards  the 
mode of proof alleging the same to be irregular or insufficient.
In  the  former  case  merely  because  a  document  has  been 
exhibited an objection to its maintainability is not excluded and 
is available even at the later stage or even in appeal or revision.

24. In  the  latter  case  objection  is  to  be  taken  when  the 
document is tendered in evidence because if objection is taken 
at the right stage then it would have enabled the party offering 
to cure the defect and the court will also get an opportunity to 
apply its mind.

25. The present case falls in the first category if we apply the 
ratio  of  the  above  case  as  because  a  certified  copy  is  not 
admissible in evidence unless it is proved that the original is lost 
and leave of the court is taken before tendering it in evidence. 
The defendant side raised the objection while cross examining 
the plaintiff. PW3 testified during cross examination that he has 
not filed the original copy as it is lost and he has neither lodged 
any FIR nor informed the court. He was cross examined on 3-6-
06. The erstwhile advocate of the plaintiff was examined as PW5 
to prove the fact of loss of the document only when the suit was 
remanded back for retrial. Prior to that no leave of the court was 
taken to tender it in evidence. Thus the examination of PW5 as 
to  the  loss  of  the  original  deed  cannot  be  said  to  have 
retrospective effect in this  case.  On the other hand it  can be 
safely presumed that the story of loss, publication of common 
appeal by the advocate in notice boards is an afterthought. 
26. The plaintiff  though called the relevant volume book to 
prove its execution, but  it is a secondary evidence  relating to its 
contents and unless non-production of the original is accounted 
for,  the  secondary  evidence  cannot  be  accepted  as  proof  of 
execution,  more  so  when  the  defendant  side  has  denied 
execution  thereof  and  PW2  (  so  called  witness  to  the  deed) 
testified  that  a  complaint  was  lodged  by  the  defendant  side 
against execution of the deed.

27. The defence plea is that the sale deed as alleged by the 
plaintiff is fraudulent because his father never sold any land to 
the plaintiff and when his father came to know about it he had 
lodged a complaint before the Deputy Commissioner and police. 
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28. According  to  the  defendant  his  father  expired  in  April 
2004. This fact is not disputed. The suit was filed in Dec’2004. 
The plaintiff  has alleged that the defendant forcefully entered 
into the suit land on 4-7-96 for which he had to move court of 
Executive Magistrate. Ext. 5 adduced by the plaintiff is the order 
of the Executive Magistrate in case no. 261m/ 96 which was filed 
by Rabindra Nath Medhi ( plaintiff’s brother) against Bholaram 
Medhi.  In  that  case  it  was  alleged  that  late  Bholaram Medhi 
encroached the suit  land and  the case was  contested by the 
other side. 
29. The defendant  pleaded that  his  father  had preferred a 
revision against the order of the Executive Magistrate wherein 
the order of the Executive Magistrate was stayed.  This fact is 
substantiated by admission of PW2 that the  defendant side got 
the order of Executive Magistrate stayed by filing another case. 

30. Thus it is seen that the defendant or his father had been 
contesting the claim of  the plaintiff  prior  to this  suit  and the 
plaintiff filed the instant suit only after expiry of late Bholaram 
Medhi. As discussed above, the sale deed and its execution is 
not proved. As such the allegation of fraud is not required to be 
proved.
31. Further, the suit land as described by the plaintiff is not 
properly identified. The suit land measuring 1 bigha as described 
in the schedule of the plaint is bounded as follows:

North: Rabin Medhi
South: Road
East: Road
West: Nanda Ram Deka

32. According to the plaintiff he has been in possession of 2 
bighas of land which is basti land and in the remaining 1 bigha 
land he was doing cultivation.
33. The land measuring 3 bigha as described in the sale deed 
comprises the suit land measuring 1 bigha land. If that be the 
case then the suit land will surely be bound by the plaintiff at 
least  on one side.  But  the suit  land as  described is  does  not 
mention the plaintiff on any side. 
34. Contrary to the plaintiff’s  plea of  two bigha land being 
basti land, PW2 testified that the three bigha land is cultivable 
land and he is in possession of entire three bigha land purchased 
by the plaintiff being his brother.  He however, also stated that 
the  defendant  is  occupying  the  1  bigha  land.  I  find  that  his 
evidence in this respect is contradictory.
35. PW3 testified that he did not file any mutation case. He 
has not filed any jamabandi copy showing his mutation but he 
filed some revenue receipts of the year 2005. He could not show 
since  when  he  has  been  paying  revenue.  Mere  payment  of 
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revenue  or  mutation  does  not  confer  title  on  anyone.  The 
revenue certificate filed by plaintiff shows that 6 bigha land is in 
the name of plaintiff and his brother. But that does not prove 
that  his  name  was  mutated  in  place  of  Bholaram  Medhi  in 
respect of the suit land.
36.  After going through all the above, I find that the plaintiff 
has failed to prove his right, title and interest over the suit land.
37. Hence I decide issue no. 3, 4 & 5 in the negative.

ORDER

38. The suit is dismissed on contest. 
39.  Prepare decree accordingly.  Given under my hand and 
seal of the court on 21-5-13. 
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ANNEXURES

PLAINTIFF SIDE
PW1..SARAT CH. BHARALI
PW2..RABIN MEDHI
PW3..SATYENDRA NATH MEDHI
PW4..PABITRA KR. DAS ( OFFICIAL WITNESS)
PW5..N.K. KALITA

DOCUMENTS

Ext. 1: certified copy of sale deed
Ext. 2: copy of jamabandi
Ext. 3: certificate of C.O. Hajo
Ext. 4(a)-(b) : revenue receipts
Ext. 5: order of Executive Magistrate in case no. 261m/ 96
Ext. 6: relevant extract of the volume book

DEFENDANT SIDE

DW1.. PRAMOD MEDHI

DOCUMENTS

NONE
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