
HIGH COURT  FORM NO- (J) 2

HEADING OF JUDGMENT IN ORIGINAL SUIT

District- Kamrup

In the  Original Court of Munsiff No. 2

Present-  S. Handique, AJS

Tuesday     the       18th     day  of  May’2013

Title Suit  No. 821/06

Sardar Daljit Singh & Anr.

(Plaintiffs)

-Vs-

 Vijay Goala & Ors.

(Defendants)

This suit coming for final hearing   on …………..  in presence of 

Mr. D. Nandi                                       Advocates of the plaintiff

                                                                                         

Mr. A.C. Sarma

                                                         Advocates of the     defendant

And stood for consideration to this day the court delivered the following 

judgment.  
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JUDGMENT

                                                                       T.S. 51/2010

1.  This is a suit for declaration and permanent injunction. 

 Plaintiff’s case, in brief,  is that one M/S. Om Prakash & Co. 

was owner of a plot of land measuring 2 kathas 10 lechas covered by 

Dag  No.1,  Patta  No.  1  of  No.  1  Kahilipara  F.S.  Green  wood Grant, 

mouza- Beltola,  Guwahati.  Plaintiff  No. 1 purchased said 2 kathas of 

land  (Schedule  ‘A’  property),  and  Plaintiffs  No.s  1  &  2  together 

purchased  remaining  10 lechas  of  land (Schedule  ‘B’ property)  from 

M/s. Om Prakash & Co., and duly mutated said plots in their names. 

Plaintiff No. 1 rented out the Assam Type Houses standing on Schedule 

‘A’ land, while Plaintiffs No.s 1 & 2 used the RCC building standing on 

Schedule ‘B’ property for own residential purpose. There is no entrance 

from Schedule ‘A’ land to Schedule ‘B’ land and vice versa. The only 

ingress and egress from Schedule ‘B’ land is on the Northern side of it 

i.e. an approach road of 180 feet length and 12 feet breadth which leads 

to Kahilipara Colony Bazar Road and is described in Schedule  ‘C’ of the 

plaint. The plot of land situated on the northern side of Schedule ‘A’ land 

was of Sri Subhash Ch. Basak. In a Title Suit and the subsequent Title 

Execution case instituted by said Subhash Ch. Basak regarding his said 

plot of land he was entrusted possession upto Kahilipara Kali Mandir by 

the Court. Kali Mandir is situated on the western side of Schedule “C” 

road.

 On 03.03.2002 the defendants and their associates tried to encroach 

over the ‘C’ schedule approach road by amalgamating the same with the 

land  of  Subhash  Ch.  Basak  which  the  defendants  claimed  to  be 

purchased by them from Sri Subhash Ch. Basak. But due to protest by 

plaintiffs  the  defendants  could  not  succeed.  Again  on  06.03.02  and 

09.03.02 the defendants tried to amalgamate the land forcibly with their 

land,  but  plaintiffs  protested  again.  On  10.03.02  the  defendants 

threatened the plaintiffs that they would occupy the approach land. 

 So, the plaintiffs filed this suit for declaration that the defendants have 

no right, title and interest over the Schedule ‘C’ road and the plaintiffs 

have  the  right  to  use  that  road,  and  also  for  permanent  injunction, 
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because if  that  road is  amalgamated with the  land of  defendants,  the 

ingress  and  egress  of  plaintiffs  from  Schedule  ‘B’  land  will  be 

completely blocked.

2.  Defendants No.s 1, 2 and 3 contested the suit by filing 

Written Statement, wherein they took the usual pleas such as there is no 

cause of action, the suit is not maintainable, it is frivolous etc. Their plea 

is that the Plaintiffs  have their own entrance on the western side of their 

land from the Lokhra Road. There is no approach road on the northern 

side of plaintiffs’ land, as alleged in the plaint. They are instituting this 

false suit only to illegally get the alleged approach road through the land 

of the defendants. 

 The defendants state that M/S Om Prakash & Co. purchased a plot of 

land measuring only 2 kathas 7 lechas from original owner Sona Miya in 

the  year  1962.  M/S  Om  Prakash  &  Co.  had  no  right  to  sell  land 

measuring  2  kathas  10  lechas.  Plaintiffs  never  got  actual  physical 

possession  over  2  kathas  10  lechas  of  land  from  vendor   M/s.  Om 

Prakash & Co. It is contended that Subhash Ch. Basak was the original 

owner of a plot of land measuring 2 kathas 10 lechas, covered by Dag 

No. 1 of Patta No. 1 of Green Wood F.S. Grant. He sold the said land to 

the  defendants  by  executing  two  sale-deeds  bearing  No.  3818  dated 

16/07/97 and No. 2824 dated 24.04.02. Plaintiffs’ ‘B’ schedule land is 

not facing Kahilipara Colony Bazar Road; rather on the northern side of 

said plot  defendants’ land is situated. On the Northern boundary of the 

defendants  the  Kahilipara   Colony  Bazar  Road  is  situated.  The 

defendants denied having ever  tried to amalgamate the ‘C’ schedule land 

or to have threatened the plaintiffs.

3.  The following issues were framed by my learned predecessors –

in- office.

                                         ISSUES:

1. Whether there is any cause of action for the suit?

2. Whether the suit is maintainable in the present form?

3. Whether the plaintiffs have right to use the ‘C’ schedule plot of land 

being the approach road to and from ‘B’ schedule land?
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4. Whether the plaintiffs are entitled for the decree as prayed for?

5. To what other relief/reliefs the parties are entitled?

Decisions and Reasons thereof:

4. The plaintiffs adduced evidence of 3 (three) PWs and exhibited 20 

documents  (marked  upto  Ext.19),  whereas  the  Defendants  adduced 

evidence of 1(one) witness and exhibited 7 documents (marked upto G). 

5. Heard arguments from both sides.

 

 The documents exhibited by the plaintiffs are :

Ext.1: Certified copy of Jamabandi of K.P patta No.1, Dag No. 1 of 

  No.1 Kahilipara F.S. Grant

Ext.2: certified copy of the Registered Sale Deed No. 5380 dtd. 13/10/97

Ext.3:     certified  copy  of  the  Registered  Sale  Deed  No.  5381  dtd. 

13/10/97

Ext.4 & 5:    certified copies of Mutation orders dated 24/09/98

Ext.6: New patta No. 271 issued in place of Patta No. 1

Ext.7: Copy of land revenue paying Challan dated 12/08/1998

Ext.8: Copy of Holding Receipt No. 667172 dtd. 29/02/2000

Ext.9: Copy of Holding Receipt No. 667174 dtd. 29/04/2000

Ext.10: Copy of Holding Receipt No. 667173 dtd. 29/02/2000

Ext.11: Copy of Holding Receipt No. 667175 dtd. 29/04/2000

Ext.12: certified copy of plaint of T.S. No. 313/96

Ext.13: certified copy of the judgment dated 25/07/2000

Ext.13:  certified copy of the decree dated 25/07/2000

Ext.15:  certified copy of survey commissioner’s report

Ext.16:  certified copy of the judgment dated 09/10/2001 in T.A 60/2000

Ext.17 series:  certified copy of the Execution Reports of Nazir

Ext.18(1): Copy of  FIR dtd. 03.03.02

Ext.18(2):  certified copy of the judgment dated 25/07/2000

Ext.19: Copy of sale-deed dated 07.08.62
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The documents executed by the defendants are :

Ext.A: Copy of the sale deed No. 4506 dtd. 07/08/1962

Ext.B:  Copy of the sale deed No. 3818 dtd. 16/07/1997

Ext.C:    Copy of the Mutation Order passed by ADC, Kamrup in Case 

No. 67/97 dtd. 18/08/1997

Ext.D:    Copy of the Jamabandi

Ext.E: Copy of sale deed No. 2824 dtd. 24/04/2002

Ext.F: Copy of mutation order passed by ADC, Kamrup in Mutation 

case No. 85/2001-02 dtd. 06/08/2002

Ext.G: Land revenue receipt

Decision on issue no. 1 and 2:

6. Both these issues are taken up together for convenience of discussion.

This is a suit  for declaration and permanent injunction and is civil  in 

nature. The plaintiffs are claiming their right to use the schedule C land 

as their approach road. The allegation against the defendants is that they 

are trying  to amalgamate  schedule C land with their land. from perusal 

of the plaint I find that it discloses some cause of action and there is 

nothing on record to show that the suit is not maintainable. 

Hence I decide both these issues in the affirmative.

Decision on issue no. 3:

7. This issue is whether the plaintiffs have the right to use the ‘C’ schedule 

plot of land being the approach road to and from ‘B’ schedule land. The 

defendants on the other hand stated that there is no approach land on the 

northern side of plaintiffs’ land, as alleged in the plaint. They alleged that 

the plaintiffs are instituting this false suit only to illegally get the alleged 

approach road through the land of the defendants. The contention of the 

defendants is that plaintiffs’ ‘B’ schedule land is not facing Kahilipara 

Colony Bazar Road; rather on the northern  side of said plot  defendants’ 

land is situated. On the Northern boundary of the defendants Kahilipara 

the Colony Bazar Road is situated. According to the defendants , M/S 

Om Prakash & Co. purchased a plot of land measuring only 2 kathas 7 
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lechas from original  owner Sona Miya in  the year  1962,  so M/S Om 

Prakash & Co. had no right to sell land measuring 2 kathas 10 lechas to 

plaintiffs. They denied that Plaintiffs ever got actual physical possession 

over 2 kathas 10 lechas of land from vendor  M/S. Om Prakash & Co.

8. PW1 Daljit Singh deposed that  M/S Om Prakash & Co. owned  2 

kathas 10 lechas of land in patta  no. 1, dag no. 1 of  No. 1 Kahilipara F.S 

Green Wood Grant  under  Beltola  Mouza from whom he purchased 2 

kathas vide Ext. 2 and he and his wife purchased 10 lechas along with an 

RCC building vide Ext. 3 in 1997. He deposed that the land was mutated 

in their names. Ext. 4 is the certified copy of mutation order and Ext. 5 is 

the  jamabandi  copy  and  Ext.  6  is  the  patta  showing  their  names  as 

pattadars.  He  stated  that  his  residential  house  is  in  schedule  B  land 

measuring 10 lechas which is assessed by the GMC and the house faces 

the Kahilipara Colony Road and the house opens on the northern side 

towards that road. He stated that there is no other way for their ingress 

and  egress  except  the  schedule  C  land.  He  further  stated  that  one 

Subhash  Chandra  Basak  instituted  T.S  313/96  against  12  persons  for 

recovery  of  a  plot  of  land  which  was  decreed  in  favour  of  Subhash 

Chandar Basak and the Title Appeal no. 60/2000 arising out of that suit 

also got dismissed. Then Subhash Chandar Basak got possession of the 

land by filing an execution case in 2002 and he got possession upto the 

western side boundary of the Kali Mandir. He stated that the defendants 

tried  to  amalgamate  the  schedule  C  land  with  the  land  of  Subhash 

Chandra  Basak  claiming  that  they  purchased  the  land  from Subhash 

Chandra Basak. 

9. During his  cross examination,  PW1 admitted that  he did not  know 

from whom his vendor purchased the land or if his vendor purchased 

only 2 katha 7 lechas of land from M/S Om Prakash & Sons. He testified 

that the schedule A land involved in T.S. 313/96 contained a road on the 

north,  west  and  eastern  side.  The  plaintiffs  have  exhibited  only  the 

certified copies of sale deeds so the defendant side raised objection to it. 

On perusal of the record I find that the execution of these sale deeds is 

not disputed, what is disputed is the plaintiffs’ right to use the suit land. 

So,  even though the  plaintiffs  have  not  taken any  leave  of  the  court 

before exhibiting certified copies, I hold that the court can safely rely 

upon these documents.

6



10. PW2 supported the case of PW1 in her evidence on affidavit. In 

her  cross  examination  she  testified  that  Subhash  Chandra  Basak  was 

given possession upto the Kali Mandir. She expressed her ignorance if 

M/S Om Prakash & Sons purchased only 2 katha 7 lechas of land. 

11. PW3 Biplab Bhushan Sarkar  is a neighbour of plaintiffs and he 

supported the plaintiff’s version in his evidence on affidavit. He stated in 

his  cross  examination  that  he  saw the  Nazir  delivering possession to 

Subhash  Chandra  Basak  upto  Kali  Mandir.  He  deposed  that  the 

commercial plot of plaintiffs can be approached from the Lokhra Road 

but the residential plot could not be approached from there. After perusal 

of the evidence of PWs it is seen that the plaintiffs are in possession of 

less than 2 katha 10 lechas of land. But it is also to be taken into account 

that they are not claiming the suit land to be their own patta land. What 

they are  claiming is their right to use the suit land as an approach road. 

12. I have perused the plaint  of T.S 313/96 and the Commission 

report of  T.S 313/96 which proves that the suit land involved in T.S. 

313/96 formed part of the land of Subhash Chandra Basak. The judgment 

and decree passed in that suit has been upheld by the appellate court as 

seen from  Ext. 16 and the decree was successfully executed as it appears 

from  Ext. 17. Ext. 19 shows that M/S Om Prakash & Sons purchased 2 

katha 7 lechas of land from Sona Miyan. The schedule A land in T.S 

313/96 and commission report show the land of Om Prakash & co in the 

south from whom the plaintiffs purchased the land. 

13. DW1  Rabin  Deka  is  defendant  no.  3.  He  deposed  in  his 

evidence on affidavit that the plaintiffs have their own entrance from the 

side of Lokhra Road on the western side. According to him, there is no 

mention of any approach road on the northern side of plaintiffs as per the 

Commission report ( Ext. 15). DW1 admitted that the plaintiffs are using 

schedule C land as a road. The plaintiffs claim that schedule C land is a 

part of Kahilipara Colony bazar road and their house in schedule B land 

is facing the Kahilipara Colony Bazar Road. DW1 admitted that the land 

of the plaintiffs is bounded by walls and there is a gate on the suit path. 

the defendants although stated that the plaintiffs are trying to carve out a 

path  through  their  land  this  allegation  is  not  proved.  Neither  the 

defendants  claim  that  the  suit  land  is  part  of  their  patta  land.  Only 

defendant no. 3 has come to depose in this case and other defendants 
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have not turned up. DW1 has admitted that he is not authorised to depose 

on behalf of all other defendants. He testified that they are in possession 

of 2 katha 5 lechas of land whereas the defendants have taken the plea 

that they purchased 2 katha 10 lechas from Subhash Basak. They first 

purchased 2 katha land in  1997 and then in  2002 they purchased 10 

lechas of land. 

14. PW3 deposed in his evidence that the schedule C land is a part 

of Kahilipara Colony road. The plaintiffs described that the Kahilipara 

Colony Bazar Road having Kalimandir and a well is on the western side 

of the schedule C land. In fact PW1 admitted in his evidence on affidavit 

that there is plot of land belonging to Subhash Chandra Basak on the 

northern side which was under occupation of encroachers.  It is also an 

admitted fact that Subhash Chandra Basak got recovery of possession up 

to the western boundary of Kalimandir.  The commission report ( Ext. 

15) shows that 9 lechas of  land of Subhash Basak was under occupation 

of encroachers and some 7 & 4/5 lechas was in possession of the Kali 

mandir and 1  & 1/5 lechas was in occupation of Subhash Basak. As per 

the commission report some loss of area was also due to widening of the 

northern side road and western side drain.  This commission report is 

undisputed.  In  fact  DW1 testified  that  2  & ½ feet  of  land  has  been 

converted into the drain and people walk over it.  Contrary to the plea 

taken in  the  written  statement  and evidence  on affidavit  of  DW1, he 

testified that the plaintiffs have been using the suit land as the road for 

ingress and egress. Further he testified that they took possession of the 

area of the land which was in occupation of their vendor. They purchased 

the 2 katha land in 1997, whereas the decree in T.S 313/96 was executed 

on 26-2-02. DW1 testified that they had left 10 feet land by the side of 

the Kahilipara colony bazar Road. The defendants could not prove that 

the suit land does not form part of the Kahilipara Colony Bazar Road and 

that this is not  the approach road for the plaintiffs’ ingress and egress 

from schedule B land.

15. Even though the plaintiffs have another  road from the western 

side Lokhra Road to schedule A land that does not mean that they cannot 

use  the  Colony  bazar  Road  which  opens  on  their  northern  side  of 

schedule C land. 

8



16. After going through all the above, I hold that the plaintiffs have 

proved their right to use the suit land as a road. Hence issue no. 3 is 

decided in the affirmative.

Decision on issue no. 4 & 5 :

17. The plaintiffs have alleged that the defendants have tried to amalgamate 

the schedule C land with their patta land and for that matter an FIR was 

lodged . The defendants merely denied having tried to encroach schedule 

C land, but could not rebut the allegation. The plaintiffs have filed the 

copy of the FIR which was lodged as against the alleged attempt of the 

defendants  to  grab  the  land.  Hence,  I  find  that  the  preponderance  of 

probability  lies  in  favour  of  the  plaintiffs.  In  view  of  all  the  above 

discussions I hold that the plaintiffs  are  entitled to the  reliefs as prayed 

for. Issue no. 4 and 5 are decided accordingly.

ORDER

18. The suit is decreed  on contest with cost.  The plaintiffs have the right to 

use the schedule C land and the defendants  are permanently  restrained 

from causing any obstructions to the plaintiffs in their use of the schedule 

C land.  Prepare decree accordingly. Given under my hand and seal of the 

court on 18-5-13. 
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ANNEXURES
PLAINTIFF SIDE

PW1..DALJIT SINGH

PW2..KAWAL KAUR

PW3..BIPLAB BHUSAN SARKAR

The documents exhibited by the plaintiffs are :

Ext.1: Certified copy of Jamabandi of K.P patta No.1, Dag No. 1 of 

  No.1 Kahilipara F.S. Grant

Ext.2: certified copy of the Registered Sale Deed No. 5380 dtd. 13/10/97

Ext.3:    certified copy of the Registered Sale Deed No. 5381 dtd. 13/10/97

Ext.4 & 5:    certified copies of Mutation orders dated 24/09/98

Ext.6: New patta No. 271 issued in place of Patta No. 1

Ext.7: Copy of land revenue paying Challan dated 12/08/1998

Ext.8: Copy of Holding Receipt No. 667172 dtd. 29/02/2000

Ext.9: Copy of Holding Receipt No. 667174 dtd. 29/04/2000

Ext.10: Copy of Holding Receipt No. 667173 dtd. 29/02/2000

Ext.11: Copy of Holding Receipt No. 667175 dtd. 29/04/2000

Ext.12: certified copy of plaint of T.S. No. 313/96

Ext.13: certified copy of the judgment dated 25/07/2000

Ext.13:  certified copy of the decree dated 25/07/2000

Ext.15:  certified copy of survey commissioner’s report

Ext.16:  certified copy of the judgment dated 09/10/2001 in T.A 60/2000

Ext.17 series:  certified copy of the Execution Reports of Nazir

Ext.18(1): Copy of  FIR dtd. 03.03.02

Ext.18(2):  certified copy of the judgment dated 25/07/2000

Ext.19: Copy of sale-deed dated 07.08.62

DEFENDANT SIDE

DW1.. RABIN DEKA

The documents executed by the defendants are :

Ext.A: Copy of the sale deed No. 4506 dtd. 07/08/1962

Ext.B:  Copy of the sale deed No. 3818 dtd. 16/07/1997

Ext.C:    Copy of the Mutation Order passed by ADC, Kamrup in Case No. 67/97 dtd. 18/08/1997

Ext.D:    Copy of the Jamabandi

Ext.E: Copy of sale deed No. 2824 dtd. 24/04/2002

Ext.F: Copy of mutation order passed by ADC, Kamrup in Mutation case No. 85/2001-02 dtd.  

06/08/2002

Ext.G: Land revenue receipt
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