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Assam Schedule VII, Form No. 133

High Court Form No. (J) 3
HEADING OF JUDGMENT IN APPEAL

District: KAMRUP

IN THE COURT OF CIVIL JUDGE NO. 3, KAMRUP, GUWAHATI

Present: Sri Jaspal Singh, A.J.S.,
Civil Judge No. 3,
Kamrup, Guwahati.

Friday, the 3rd day of May, 2013.

Money Appeal No. 5 of 2009

ShriSurajChoudhury ….. Appellant/Defendant
-Versus-

State Bank of India ....... Respondent/Plaintiff

This appeal coming on for final hearing on 19.04.2013 in the presence of –

Mr.MrinalSarma …… Advocate/Pleader for Appellant
Mr.K.K. Nandi ..... Advocate/Pleader for Respondent

And having stood for consideration to this day, the Court delivered the following 
Judgment:-

J U D G M E N T

1. The  instant  appeal  is  directed  against  the  Judgment  and  Decree  dated 
18.04.2009  passed  by  the  learned  Munsiff  No.1,  Kamrup,  Guwahati,  in  M.S. 
76/2007.

2. Before I deal with the grounds for this appeal, it is appropriate on my part 
to narrate here the cases of the respective parties in M.S. 76/2007. The case of the 
plaintiff (respondent in this appeal) is that the defendant No.1 (appellant in this 
appeal) had been sanctioned a loan amount of Rs.1,49,600/- on his application for 
purchase of car vide sanction letter dated 11.01.1996. The loan was to be repaid in 
60 EMIs of Rs.3500/-. The defendant No.1 also agreed to pay interest @ 14% per 
annum on the daily balances of the loan account with quarterly rests. As per the 
statement  of  account  maintained  by  the  Bank,  the  defendants  are  jointly  and 
severally liable  to  pay Rs.1,17,133/-  and an interest  of  Rs.40,541/-  but  despite 
repeated reminders issued by the Bank on 21.9.1998, 5.7.2002 and 30.11.2002 the 
defendant No.1 failed to pay any amount. Hence, the plaintiff Bank filed a suit for 
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recovery  of  money  against  the  loanee  (defendant  No.1)  and  the  guarantor 
(defendant No.2).

3. The defendant No.1 contested the suit on grounds inter alia that the suit is 
not  barred  by  limitation  and  also  pleaded  that  the  plaintiff  had  obtained  his 
signatures in blank sheets and denied that he is liable to pay any amount to the 
plaintiff.

4. The  learned  Court  below  framed  the  following  issues  based  on  the 
pleadings of the parties:

(1) Whether there is any cause of action for the suit?

(2) Whether the suit is barred by limitation?

(3) Whether the defendants availed the loan from the plaintiff as alleged and failed 
to repay the loan as agreed?

(4) Whether the plaintiff is entitled to a decree as prayed for?

(5) To what reliefs the parties or any of them are entitled to?

5. Learned Trial Court decreed the suit deciding the above issues in favour of 
the plaintiff.

6. Coming now to the grounds for this appeal, the appellant has preferred the 
memorandum of appeal primarily on the following grounds:

(1) learnedTrial Court erred in concluding that the appellant hadn’t specifically 
disputed the statements of accounts (Exts.10 and 11);

(2)  learnedTrialCourt  failed to  consider  that  the only witness  examined by the 
respondent was not an authorised person to depose on behalf of the respondent 
bank;

(3)  the  agreement  (Ext.3)  purportedly  entered  between  the  appellant  and  the 
respondent bank was not a valid document as per law;

(4)  the  application  (Ext.1)  was  a  Photostat  copy  and  was  exhibited  under 
objection;

(5) the respondent mentioned the outstanding amount as Rs.1,17,133/- in letters 
(Exts.12,  13,  14),  whereas  the  respondent  has  some  sheets  purportedly  the 
statement of accounts wherein the outstanding amount is shown as Rs.1,57,674/-;

(6) the purported revival letters (Exts.7, 8 and 9) have been manufactured by the 
respondent;

(7) interest was awarded by the learned TrialCourt on the basis of the purported 
agreement (Ext.3) which is invalid in the eye of law;
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(8) had the appellant been a defaulter in payment of the loan, he wouldn’t have 
been sanctioned another loan by the same bank for purchasing another vehicle;

7. I have heard the learned advocates for both the sides, gone through the 
memorandum of appeal and the case record of M.S. 76/2007.

8. The points which are required to be determined for deciding the appeal at 
hand are as under:

(1) Whether the statements of accounts are worth accepting in the eye of law?

(2)  Was  the  witness  examined  by the  respondent  was  an  authorised  person to 
depose on behalf of the respondent bank?

(3) Was the agreement purportedly entered between the parties a valid document as 
per law?

(4) Was the application (Ext.1), which was a Photostat copy and was exhibited 
under objection, admissible?

(5) Was the claim of the respondent false and fabricated?

(6) Was the suit barred by limitation?

(7) Was the learned TrialCourt committed any error in awarding interest in favour 
of the respondent?

(8) Was the appellant a defaulter in payment of the loan?

Decision on Point No.(1) with reasons

9. It  is  apparent  from  the  record  of  M.S.  76/07  that  the  appellant  took 
different stands in his written statement and his evidence-on-affidavit with regard 
to the statements of accounts (Exts.10 and 11). Whereas he averred in his written 
statement  that  the  statements  of  account  were  manipulated  and  fabricated,  he 
deposed in  his  evidence-on-affidavit  that  these  were  the  torn out  pages  of  the 
original account books. Needless it is to say that both are quite different things. 
Here, in his memo of appeal, the appellant has reiterated that the statements of 
account are the torn out pages of the original books but the respondent has not 
produced the original  books of account.  What is  significant  to note is  that the 
appellant admits that the statements of account (Exts.10 and 11) are the pages of 
the original books of account. I wonder why these are not admissible in evidence 
despite being the pages of original books of account. I do not understand why the 
respondent  was required to  bring the  original  books of  account  when the said 
Exts.10 and 11 were admittedly pages of the original books of account. The said 
statements of account are admittedly pages of the original books of account and 
they contain the relevant entries pertaining to the loan sanctioned to the appellant, 
and, as per section 34 of the Indian Evidence Act, 1872, the said entries in the 
books  of  account,  regularly  kept  in  the  course  of  business  of  the  bank,  are 
admissible.  In  the  result,  I  conclude  that  the  statements  of  account  are  worth 
accepting in the eye of law.
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Decision on Point No.(2)  with reasons

10. The appellant states in the memo of appeal that PW1 is not an authorised 
person to depose on behalf of the respondent bank as he has admitted in his cross-
examination that neither he has any document to show that he is the Manager of 
the respondent bank nor he has shown any document empowering him to depose 
on behalf of the respondent bank. I am not, however, convinced with the ground 
taken by the  appellant,  for,  I  do not  understand why PW1 isn’t  an  authorised 
person to depose on behalf of the respondent bank merely because he stated in his 
cross-examination that he didn’t have any document (on that particular day) to 
show that he is the Manager of the respondent bank. It is pertinent to mention here 
that  PW1  categorically  reiterated  in  his  cross-examination  that  he  has  been 
working in the Vinobhanagar Branch. No suggestion was put to him to the effect 
that he is not the Manager of the respondent bank and thereby not authorised to 
depose on behalf of the respondent bank. Therefore, I arrive at a decision that he 
was an authorised person to depose on behalf of the respondent bank.

Decision on Point No.(3) with reasons

11. The reason from the side of the appellant for questioning the agreement 
(Ext.3) is that it has not been signed by any person on behalf of the respondent and 
no witness has put any signature on it. Let me, at the outset, mention here that 
Ext.3 is, in effect, an agreement for hypothecation of vehicle. “Hypothecation”, as 
defined in section 2(n) of the Securitisation and Reconstruction of Financial Assets 
and Enforcement of Security Interest Act, 2002, means a charge in or upon any 
movable property, existing or future, created by a borrower in favour of a secured 
creditor without delivery of possession of the movable property to such creditor, as 
a security for financial assistance and includes floating charge and crystallisation 
of such charge into fixed charge on movable property. As it very clear from the 
definition,  hypothecation  is  effected  by the  borrower  in  favour  of  the  secured 
creditor. In the case at hand, vide Ext.3 it was the appellant (borrower) who had 
agreed to hypothecate the vehicle sought to be purchased by him in favour of the 
respondent bank. Therefore, it was only the appellant who was supposed to sign in 
the said agreement, not the respondent bank. In the result, the said agreement was 
a valid document in the eye of law.

Decision on Point No.(4) with reasons

12. The appellant (DW1) categorically admitted in his cross-examination that 
he had taken loan from the SBI, Vinobhanagar Branch, for purchasing a Maruti car 
and that he executed documents in favour of the bank. He also admitted, though 
under  objection,  that  Ext.1  is  the  loan  application  and  he  even  admitted  his 
signature therein as Ext.1(1). He even went on to admit that he has submitted the 
loan  application  duly  filled  up.  In  view  of  the  categorical  admission  by  the 
appellant that he had submitted the loan application, nothing remains to be proved 
by the respondent as to whether the appellant had applied for the said loan.  A 
Photostat copy of a document may not a primary evidence of the document, but no 
evidence of the loan application is at all necessary in the instant case in view of the 
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said admission by the appellant in his  cross-examination.  The point is  decided 
accordingly.

Decision on Point No.(5) with reasons

13. The appellant states in his memo of appeal that whereas the respondent 
mentioned an amount of Rs.1,17,133/- as outstanding dues in letters (Exts.12, 13 
and 14) which were issued by the respondent bank to the appellant, it showed the 
outstanding amount  in  Ext.10  and 11 as  Rs.1,57,674/-.  Thus,  according to  the 
appellant, the claim of the respondent is false and fabricated. But, it appears on 
perusal of the said letters that the amounts mentioned therein were Rs.1,33,762/- 
(in Ext.12), Rs.1,17,133/- + interest (in Ext.13) and Rs.1,17,133/- + interest (in 
Ext.14). Further, the witness for the respondent (PW1) deposed in his evidence-on-
affidavit that the amount due to the respondent bank with interest accrued upto 
31.3.2000  was  Rs.1,17,133/-.  The  said  amount  is  shown  in  the  statement  of 
account (Ext.10). PW1 also deposed that the interest from 1.4.2000 to 31.12.2002 
on the said amount was Rs.40,541/- and the same is shown in the memorandum of 
interest account (Ext.11). Thus, the total outstanding amount inclusive of interest 
upto 31.12.2002 was Rs.1,57,674/-. In view of the clear statements made by PW1 
in his testimony, the instant point is decided in favour of the respondent bank.

Decision on Point No.(6) with reasons

14. The appellant states in his memo of appeal that the purported revival letters 
(Exts.7, 8 and 9) were manufactured by the respondent bank to their advantage by 
incorporating the matters in blank sheets signed by the appellant at the time of 
taking the loan. But the allegation of the appellant that the respondent had taken 
his signatures on blank sheets of paper is not worth believing. It clearly appears 
from Exts.7, 8 and 9 that the appellant put his signatures on revenue stamps, and it  
especially  appears  from  Exts.7  and  8  that  the  revenue  stamps  on  which  the 
appellant had put his signatures were affixed partially over the words “(Signature 
over Revenue Stamp)” appearing therein. This means, these words were already 
there when the appellant had put his signatures. This is sufficient to negate the 
contention  of  the  appellant.  This  apart,  contrary  to  his  contention  that  the 
respondent bank had taken his signatures on blank papers wherein the respondent 
bank  incorporated  the  matters  to  manufacture  the  said  Exhibits,  the  appellant 
admitted in his cross-examination that he cannot say whether Ext.9 is a printed 
form. Furthermore, a question that irresistibly comes to mind at this juncture is as 
to why the appellant should have signed on blank sheets of paper. Giving signature 
on blank paper on someone’s coercion/threatening is comprehensible, but why the 
appellant  signed on blank sheets  of  paper  when admittedly there  was no such 
coercion/threatening from anybody?

15. In the impugned Judgment,  the learned Trial Court has rightly observed 
that as the defendant No.1 admits his signatures in Exts.7, 8 and 9, it is not open to 
him to deny the contents of the said documents. Learned Trial Court has rightly 
held that from Ext.9 dated 17.5.2001, wherein the defendant has acknowledged his 
liability towards the plaintiff, a fresh period of limitation will run and the suit filed 
on  8.1.2003  is  thus  found  to  have  been  filed  within  the  period  of  limitation. 
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Therefore, I concur with the finding of the learned Trial Court and hold that the 
suit was not barred by limitation.

Decision on Point No.(7) with reasons

16. The appellant claims in the memo of appeal that interest was awarded by 
the learned Trial Court on the basis of the purported agreement (Ext.3) which is 
invalid in the eye of law. But, in view of my decision on Point No.(3) hereinabove, 
the said agreement  was a  valid  document in  the eye of  law.  Therefore,  in  my 
considered view, no error was committed by the learned Trial Court in awarding 
contractual interest of 14% per annum on the basis of the said agreement.

Decision on Point No.(8) with reasons

17. The appellant contends in his memo of appeal that had he been a defaulter 
in payment of the loan,  he wouldn’t have been sanctioned another loan by the 
same bank for purchasing another vehicle. But, I cannot find anything on record of 
the suit to the effect that another loan was sanctioned by the respondent bank in 
favour  of  the  appellant.  As rightly observed by the  learned Trial  Court  in  the 
impugned Judgment, had the appellant deposited the entire due amount, he should 
have shown the deposit receipt or any clearance certificate issued by the bank. No 
such documents was exhibited or produced by the appellant to show the repayment 
of loan.

18. In the result, I hold that the appeal is devoid of merit. The Judgment and 
Decree passed by the learned Trial Court is hereby affirmed and upheld.

O R D E R

19. The  appeal  stands  dismissed  on  contest  with  cost.  The  Judgment  and 
Decree passed by learned Trial Court on  18.04.2009 in M.S. 76/2007 is hereby 
affirmed and upheld.

20. Let a Decree be prepared within 15 days from today and the case record of 
M.S. 76/2007 be sent to the learned Munsiff No.1, Kamrup, Guwahati, with a copy 
of this Judgment.

Given under my hand and the seal of this Court on this the 3rd day of May, 2013.

Civil Judge No. 3,
Kamrup, Guwahati.

Dictated and corrected by me, 

Civil Judge No. 3,
Kamrup, Guwahati.
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