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Form No. (J) 2

HEADING OF JUDGMENT IN ORIGINAL SUIT

District: Kamrup

IN THE COURT OF CIVIL JUDGE NO.3, KAMRUP, GUWAHATI

Present: Shri Jaspal Singh, AJS,
Civil Judge No.3,
Kamrup, Guwahati

Friday, the 8th day of November, 2013

Title Suit No. 218 of 2007

Shri  Mukul 
Goswami...............................................Plaintiff

versus
1A. Shri Rohit Boro (LR of defendant no. 1 Adiram Boro)

2A. Smti. Parameshwari Boro (LR of defendant no. 2 Anadi Boro)

2B. Sri Nipen Boro (LR of defendant no. 2 Anadi Boro)

3. Md. Azad Ali
4. Shri Rajen Choudhury
5. Shri Surat Boro.............................................Defendants

This  suit  coming  on  for  final  hearing  (arguments)  on 
20.09.2013 and 09.10.2013 in presence of:–

Advocate for the Plaintiff: Mr. P.C. Goswami 
Advocate for the Defendants: Mr. A.C. Sarmah, Mr. M. 
Haque, Mr. T. Sarma

And having stood for consideration to this day, the Court 
delivered the following judgment:--

J U D G M E N T

1. The case of the plaintiff is that defendants no. 1, 2 and 
5  (brothers)  had  executed  a  power  of  attorney  on 
26.05.2004 in favour of the defendant no. 4 in respect of 
their land measuring 4K covered by Dag No. 716(old) of K.P. 
Patta No. 30 (old) 248 (new) of village Borsojai under mouza 
Beltola. Out of the said 4K of land, the plaintiff along with 
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one Mukul Kalita had purchased 2K by a registered sale 
deed.  On  the  strength  of  the  power  of  attorney,  the 
defendant no.  4 approached the plaintiff  to  purchase the 
adjacent  plot  of  land  measuring  1K-10L  (suit  land)  and 
accordingly  made  an  agreement  on  05.06.2006  with  the 
plaintiff and received Rs. 2,00,000/- as advance against the 
total consideration of Rs. 5,10,000/-. Again, on 29.06.2006, 
the  defendant  no.  4 received an amount  of  Rs.  50,000/- 
from the plaintiff.  Thereafter, the plaintiff insisted upon the 
defendant no. 4 to obtain sale permission for execution of 
sale  deed  but  the  defendant  no.  4  failed  to  take  any 
initiative for obtaining the sale permission.  Subsequently, 
the lawyer of the plaintiff was informed by the office of the 
Deputy Commissioner, Kamrup, that the executors of the 
power of attorney shall have to be personally present in the 
office. The plaintiffs then informed the matter to defendant 
no. 1 and 2 through the defendant no. 4 but they failed to 
appear deliberately. The plaintiff has been waiting for about 
a year with the balance amount in hand for execution of the 
registered sale deed but in vain. The plaintiff contends that 
recently defendants no. 1 and 2, vide sale deed no. 5776/07 
dated 26.04.2007, have sold the suit land to the defendant 
no. 3 who also knows that their attorney defendant no. 4 
had made an agreement with the plaintiff for sale of the suit 
land.  Hence, this suit for declaration that the aforesaid sale 
deed is illegal and void, and also for permanent injunction.

2. In their written statement, defendants no. 1A, 2A and 
2B stated  inter alia that they had no knowledge about the 
agreement  between the  plaintiff  and the  defendant  no.  4 
executed  on  05.06.2006.  Neither  the  plaintiff  nor  the 
defendant  no.  4  informed  this  fact  to  them.  They  have 
further stated that the entire land measuring 4K (described 
in  Schedule  A  to  their  written  statement)  was  a  joint 
property of defendants no. 1, 2 and 5 (brothers). They had 
executed a power of attorney vide registered Deed No. 2702 
in favour of the defendant no. 4 to sell the Schedule A land. 
The  defendant  no.  4,  after  much  delay,  executed  the 
registered sale deed in respect of 2K of land out of the said 
4K.  Out of  the remaining land,  land measuring 15L was 
acquired  by  the  Government  in  the  meantime.  There 
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remained only  1K-10L of  land.  The  defendant  no.  4  had 
intimated defendants no. 1, 2 and 5 to sell the remaining 
land by themselves. As such, defendants no. 1, 2 and 5, by 
executing a separate power of attorney, curtailed the power 
of the defendant no. 4 from 4K to 2K. But the defendant no. 
4 did not tell them about the sale agreement made with the 
plaintiff. Thereafter, defendants no. 1, 2 and 5 executed a 
registered sale deed in favour of the defendant no. 3 who 
took  delivery  of  vacant  possession  and  thereafter 
constructed  his  residential  house  thereon  and  has  been 
staying therein. It may be mentioned here that during the 
pendency of the suit defendants no. 1 and 2 died and their 
legal  heirs  were  substituted  who  stated  in  their  written 
statement inter alia that they have no knowledge about the 
land owned and disposed of by their deceased predecessors 
and as such they have no knowledge about the execution of 
the power of attorney and sale deed by them. They further 
stated that they have not even seen the suit land which was 
the  self-acquired property  of  their  predecessors  and they 
had disposed of the same during their lifetime.  

3. In his written statement, the defendant no. 3 stated 
inter  alia that  the  suit  land  was  transferred  to  him  by 
defendants  no.  1  and  2  by  a  registered  sale  deed  after 
obtaining  necessary  sale  permission  from  the  authority 
concerned. The suit land is under his possession since the 
date  of  purchase  and  he  has  been  doing  developmental 
works over the suit land. He has further stated that he had 
no knowledge about any transaction between the plaintiff 
and the defendant no. 4, and in fact he does not know the 
defendant no. 4 who is a stranger to him. He has further 
stated that he came to know on personal enquiry that the 
power  of  attorney  which  was  made  was  revoked  by 
defendants no. 1 and 2 much before the transfer of the land 
to the defendant no. 3 by registered instrument.

ISSUES

4. The following issues were framed in this suit on the 
basis of the pleadings on record:

1) Is there any cause of action for the suit?
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2) Whether the defendant no. 4 was/is the duly appointed 
attorney of defendants no. 1 and 2?

3) Whether the agreement for sale, signed by the defendant 
no.  4 on behalf  of  defendants  no.  1  and 2,  is  valid  and 
lawful?

4) Whether the sale deed, executed by defendants no. 1 and 
2  in  favour  of  the  defendant  no.  3,  is  illegal,  void  and 
inoperative?

5) Whether the plaintiff is entitled to any decree as prayed 
for?

6) To what other relief/reliefs the parties are entitled?

DISCUSSION, DECISION AND REASONS THEREFOR

5. During trial, the plaintiff examined as many as three 
witnesses,  including  the  plaintiff  himself,  while  the 
defendants  did  not  adduce  any  evidence.  I  have  gone 
through  the  pleadings  of  the  parties  and  the  evidence 
tendered on record.

Finding upon issue no. 1 with reasons

6. The claim of the plaintiff in this suit is that defendants 
no. 1, 2 and 5 executed the sale deed in respect of the suit 
land in favour of the defendant no. 3 knowing fully well that 
their attorney i.e. the defendant no. 4 had already executed 
an agreement for sale in respect of the suit land in favour of 
the plaintiff. Therefore, the plaintiff has alleged infringement 
of his right on the part of defendants no. 1, 2 and 3, and so 
there is cause of action for this suit. The issue accordingly 
answered in the affirmative.

Finding upon issue no. 2 with reasons

7. In  his  evidence,  the  plaintiff  has  exhibited  the 
registered  general  power  of  attorney  vide  deed  no.  2702 
dated 26.05.2004 as Ext. 1. The plaintiff has examined one 
Aminur  Rahman  of  the  Office  of  the  Sr.  Sub-Registrar, 
Kamrup, as PW3 who has exhibited the said general power 
of  attorney  (proved  in  original)  as  Ext.  1(A).  From  the 
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recitals of the said general power of attorney, it appears that 
defendants no. 1, 2 and 5 had executed the same in favour 
of the defendant no. 4 authorising him inter alia to transfer 
by way of sale their land measuring 4K covered by Dag No. 
716(old)  of  K.P.  Patta  No.  30  (old)  248  (new)  of  village 
Borsojai  under  mouza  Beltola.  The  defendants  have  not 
been  able  to  controvert  the  evidence  led  by  the  plaintiff 
pertaining to the said general power of attorney. Be it stated 
that  in  their  written  statement  defendants  no.  1  and  2 
admitted that the aforesaid general power of attorney was 
executed in favour of the defendant no. 4 but their plea is 
that  they  along  with  defendant  no.  5,  by  executing  a 
separate power of attorney, had curtailed the power of the 
defendant no. 4 from 4K to 2K. However, they have not led 
any  positive  evidence  in  this  case  to  establish their  said 
plea.  This  apart,  the  defendant  no.  3  has  stated  in  his 
written statement that defendants no. 1 and 2 had already 
revoked their power of attorney, but he has not establish 
this  fact.   Therefore,  I  am  inclined  to  hold  that  the 
defendant  no.  4  was/is  the  duly  appointed  attorney  of 
defendants  no.  1,  2  and  5.  The  issue  is  accordingly 
answered in the affirmative.

Finding upon issue no. 3 with reasons

8. The plaintiff  has  stated in  the  plaint  as well  as  his 
evidence  on  affidavit  that  the  defendant  no.  4,  as  the 
attorney of defendants no. 1, 2 and 5, had approached the 
plaintiff to purchase the suit land measuring 1K-10L and 
accordingly  entered  into  an  agreement  for  sale  on 
05.06.2006  with  him.  The  defendant  no.  4  received  Rs. 
2,00,000/- as advance against the total consideration of Rs. 
5,10,000/- and subsequently on 29.06.2006 the defendant 
no.  4 received another  amount  of  Rs.  50,000/-  from the 
plaintiff.  The  plaintiff  has  exhibited  the  said  registered 
agreement for  sale  dated 05.06.2006 as Ext.  3.  The said 
Aminur  Rahman  (PW3)  of  the  Office  of  the  Sr.  Sub-
Registrar,  Kamrup,  has  exhibited  the  said  registered 
agreement for  sale  no.  5971/2006 (proved in original)  as 
Ext. 3(A). It appears from the recitals thereof that the said 
agreement was executed between the defendant no. 4 and 
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the plaintiff for sale of land measuring 1K-10L by fixing the 
price  at  Rs.  5,10,000/-  out  of  which  advance  of  Rs. 
2,00,000/- was paid by the plaintiff to the defendant no. 4. 
The  defendants  have  not  been  able  to  controvert  the 
evidence pertaining to the said agreement for sale in this 
case.  Therefore,  I  am  inclined  to  hold  that  the  said 
agreement for sale, executed/signed by the defendant no. 4 
on behalf of defendants no. 1, 2 and 5, is valid and lawful. 
The issue is accordingly answered in the affirmative.

Finding upon issue no. 4 with reasons

9. It is an admitted fact, as it appears from the written 
statement of defendants no. 1 and 2, that they along with 
the  defendant  no.  5  had  executed  the  general  power  of 
attorney vide deed no. 2702 dated 26.05.2004 in favour of 
the defendant no. 4 and on the strength of the said general 
power  of  attorney  the  defendant  no.  4 disposed of  2K of 
their land out of the total 4K. But, their plea is that after 
disposing of 2K of land the defendant no. 4 had asked them 
to dispose of the remaining land by themselves and so they 
along  with  the  defendant  no.  5  had executed a  separate 
power of attorney curtailing the power of the defendant no. 
4 from 4K to 2K. Their further plea is that the defendant no. 
4  had  not  told  them anything  about  the  sale  agreement 
made  by  him  with  the  plaintiff,  and  without  knowing 
anything about the said agreement for sale they executed a 
registered sale deed in favour of the defendant no. 3. But, it 
is needless to mention here that defendants no. 1 and 2 or 
their legal heirs have not led any evidence in this suit to 
prove their said pleas. That apart, as per my finding upon 
the issue no. 3, the agreement for sale, executed/signed by 
the defendant no. 4 on behalf of defendants no. 1, 2 and 5, 
is valid and lawful. Therefore, I am inclined to answer the 
instant issue in the affirmative and I do so accordingly.

Finding upon issue no. 5 with reasons 

10. Let me mention at the very outset that although issues 
no. 1, 2, 3 and 4 have been answered in the affirmative and 
in favour of the plaintiff, the plaintiff is not entitled to any 
relief  in  this  suit.  The  plaintiff  has  instituted  this  suit 
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seeking primarily declaratory relief to the effect that the sale 
deed  no.  5776/07  dated  26.04.2007  is  illegal,  void  and 
inoperative.  Be  it  stated  that  the  relief  of  permanent 
injunction which he has sought in addition is by no means 
a further relief to the said declaratory relief. Assuming for a 
moment that the declaratory relief which he has sought is 
granted in his favour, the result thereof would be that the 
suit land would revert back to defendants no. 1, 2 and 5, 
and,  therefore,  permanent  injunction  cannot  be  granted 
restraining  them  from  entering  upon  the  suit  land. 
Therefore, the suit apparently seems to be hit by Section 34 
of  the  Specific  Relief  Act,  1963.  The  declaration,  even  if 
granted,  would  be  ineffective,  and  it  is  settled  law  that 
where the declaration sought is a useless relief the Court 
should refuse to grant such a declaration. It was held in the 
reported  case,  Rajkeshwar  Singh  Vs.  Shyam  Bihari,  AIR  
1927 Pat. 286, that a Court will not make a declaration of 
an  abstract  right  exclusive  of  practical  utility  especially 
when that declaration may not be productive of any benefit 
to  the  party  obtaining  the  declaration.  It  is  pertinent  to 
mention here as well that the plaintiff has not admittedly 
sought any relief for himself in this suit, that is, to enforce 
specific  performance  of  the  agreement  for  sale  dated 
05.06.2006.  Otherwise  also,  this  Court  cannot  grant  the 
relief  of  specific  performance in  favour  of  the  plaintiff  as 
because he has admitted in his cross-examination that he 
has separately filed a money suit for getting refund of the 
advance money pertaining  to the aforesaid agreement for 
sale. In view of the above circumstances, the plaintiff is not 
entitled to any relief in this suit and consequently the issue 
at hand is answered in the negative.

Finding upon issue no. 6 with reasons

11. In view of my finding upon issue no. 5, the plaintiff is 
not entitled to any relief in this suit. The issue at hand is 
answered accordingly.

ORDER

12. The suit  of  the  plaintiff  is  dismissed on contest 
with cost.
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13. A decree be drawn accordingly  within 15 days from 
today  and  the  case  record  be  consigned  to  the  Record 
Room.

Given under my hand and the seal of this Court on 
this the 8th day of November, 2013.

     Civil Judge No. 3,
     Kamrup, Guwahati.

Typed and corrected by me,

Civil Judge No. 3,
Kamrup, Guwahati.
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APPENDIX

Witnesses examined by the Plaintiff:

1. Sri Mukul Goswami (PW1)

2. Sri Mukul Kalita (PW2)

3. Md. Aminur Rahman (PW3)

Documents exhibited by the Plaintiff:

1.  Certified  copy  of  General  Power  of  Attorney  being  Deed  No. 
2702/04 dated 26.05.2004 (Ext. 1)

2. Certified copy of the Sale Deed No. 7157 dated 10.07.2006 (Ext. 
2)

3. Certified copy of Deed of Agreement being Deed No. 5971/06 
dated 05.06.2006 (Ext. 3)

4. Certified copy of Sale Deed No. 5776/07 dated 26.04.2007 (Ext. 
4)

5. Original of Ext. 1 (Ext. 1A)

6. Original of Ext. 4 (Ext. 4A)

7. Original of Ext. 3 (Ext. 3A)

Witnesses examined by the Defendants:

None

Documents exhibited by the Defendants:

None

Civil Judge No. 3,
Kamrup, Guwahati. 

         

      


