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Assam Schedule VII, Form No. 133

Form No. (J) 3

HEADING OF JUDGMENT IN APPEAL

District: KAMRUP

IN THE COURT OF CIVIL JUDGE NO. 3, KAMRUP, GUWAHATI

Present: Sri Jaspal Singh, A.J.S.,
Civil Judge No. 3,
Kamrup, Guwahati.

Tuesday, the 12  th   day of November, 2013  

Title Appeal No. 19 of 2012

1. Sri Dinesh Ch. Das
2. Sri Hem Ch. Das            …….. Appellants

-Versus-
1. Smti. Gitanjali Patgiri
2. Sri Sandip Agarwalla               ........ Respondents

This appeal coming on for final hearing on 26.08.2013 and 
08.10.2013 in the presence of –

Mr. S. Medhi        ...… Advocate/Pleader for Appellants
Mr. S.P. Roy      ...... Advocate/Pleader for Respondents

And having stood for consideration to this day, the Court 
delivered the following Judgment:-

J U D G M E N T

1. The  instant  title  appeal  is  directed  against  the 
Judgment  and  Decree  dated  27.01.2012  passed  by  the 
learned Munsiff No. 3, Kamrup, Guwahati, in Title Suit No. 
451/2007. Before I deal with the grounds for this appeal, 
let me narrate here the cases of  the respective parties in 
Title Suit No. 451/2007.
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Case of the plaintiffs/appellants

2. The  Schedule  A  land  measuring  8.80  Are  originally 
belonged  to  Late  Mohan Chandra  Das  (the  father  of  the 
plaintiffs).  He  had  five  sons,  including  the  plaintiffs, 
proforma defendant no. 3 and two deceased sons viz. Deben 
Das and Gajesh Ch. Das @ Patgiri, and one daughter i.e. 
proforma defendants no. 7. After his death, the names of 
his  wife  Saralabala  Das,  proforma  defendant  no.  3  and 
Gajesh Patgiri were mutated in Schedule A land with the 
consent  of  plaintiffs  and Deben Das.  For  the  purpose  of 
obtaining  loan,  the  proforma defendant  no.  3  obtained a 
separate  Dag No.  1412 measuring 2.60 Are (described in 
Schedule B) out of the Schedule A land and the remaining 
land  measuring  6.20  Are  (described  in  Schedule  C) 
remained in the names of Saralabala Das and Gajesh Ch. 
Das @ Patgiri. The defendant no. 1 is the daughter of late 
Gajesh Patgiri. After the death of their mother, the plaintiffs 
and  the  LRs  of  their  deceased  brothers  including  the 
defendant no. 1 became the joint owners of the Schedule C 
land and there has been no partition of the land till date. 
The proforma defendants no. 4, 5 and 6 are the legal heirs 
of  late  Deben  Das.  The  plaintiffs  came  to  know  on 
23.03.2007 that  the  defendant  no.  2  had  purchased  the 
Schedule D land measuring 2.63 Are out of the Schedule C 
land from the defendant no. 1 and managed to get the sale 
deed executed on 21.03.2007 in spite of their protests and 
complaints to the authorities. The plaintiffs allege that the 
defendant no. 1 cannot sell the Schedule D land which is a 
joint property and thus the defendant no. 2 cannot acquire 
any right over that. Hence, the plaintiffs filed the suit for 
declaration,  cancellation  of  sale  deed,  ejectment  and 
permanent injunction.

Case of the defendants/respondents

3. The defendants no. 1 and 2 only contested the suit by 
filing their written statements separately. They denied that 
the suit land was never partitioned and contended that the 
entire  Schedule  A land was divided amongst  Sarala Bala 
Das, proforma defendant no. 3 and Gajesh Patgiri and then 
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the proforma defendant no. 3 separated his share of land by 
obtaining a separate Dag. They denied that the suit land is 
a  joint  property  of  the  plaintiffs  and  the  LRs  of  their 
deceased brothers including defendant no. 1. According to 
them, late Mohan Ch. Das had some other properties apart 
from the schedule lands and during his life  time he had 
distributed the  properties  amongst  his  sons verbally  and 
accordingly the Schedule A land fell into the share of the 
proforma defendant no. 3, Gajesh Patgiri and their mother 
Saralabala  Das.  The  Schedule  C  properties  fell  into  the 
share  of  the  defendant  no.  1  after  an  amicable  family 
settlement  and  her  name  was  mutated  in  the  revenue 
records.  An  unregistered  deed  of  agreement  was  also 
executed on 08.05.2005 and the defendant no. 1 became an 
absolute  owner  in  respect  of  the  suit  land  which  she 
subsequently transferred to the defendant no.  2.  Prior  to 
the sale of the land to the defendant no. 2, the defendant 
no. 1 had proposed to sell the land to the plaintiffs but they 
showed no  interest  and instead  stated that  they  are  the 
joint owners and so there is no question of purchasing it. 
The  defendants  denied  that  the  defendant  no.  2  had 
collected building materials on 23.02.2007 for the purpose 
of raising a partition over the purchased land, rather they 
stated that the defendant no. 2 was renovating the house 
thereon  which  was  constructed  by  the  plaintiffs  and 
proforma defendants.  They  also  stated  that  the  plaintiffs 
had initiated proceedings under section 107 of the Cr.P.C. 
against the defendant no. 1 and 2 as the defendant no. 1 
had lodged an FIR against  the  plaintiffs.  The  defendants 
contended  that  the  sale  deed  in  question  was  executed 
lawfully and hence they prayed for dismissal of the suit.

Issues

4. The learned Court below framed the following issues 
based on the pleadings of the parties:

1) Whether the plaintiffs and defendant no. 1 and defendant 
no.  3  –  7  are  joint  owners  of  the  property  described  in 
Schedule C of the plaint?
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2) Whether the plaintiffs, defendant no. 1 and defendant no. 
3 – 7 are joint owners of the property described in Schedule 
D of the plaint?

3)  Whether  the  defendant  no.  1  has  lawful  authority  to 
transfer Schedule D property?

4) Whether there is cause of action for the suit?

5) Whether the plaintiff is entitled for the decree as prayed 
for?

6) To what relief/reliefs are the parties entitled?

Decision in the impugned judgment

5. The learned Court below answered issues no. 1 and 2 
in the negative and the issue no. 3 in the affirmative and 
taking into consideration the findings on these issues the 
learned Court below dismissed the suit.

Grounds taken in appeal

6. The grounds taken by the appellants in the memo of 
appeal are as under:

(1) The land measuring 8.80 Are was inherited by 5 sons, 1 
daughter and the mother. After the death of the mother, the 
land is equally inherited by 5 sons and 1 daughter. When 
2.60 Are of land was given to one brother for his business 
purpose,  there  remained  6.20  Are  of  land  to  be  divided 
between  4  brothers  and  a  sister.  If  6.20  Are  of  land  is 
divided between 4 brothers and 1 sister, each will get 1.30 
Are, but the defendant no. 1 sold 2.63 Are to the defendant 
no. 2 which she is not entitled to sell.

(2) The observation made regarding non-examination of one 
of the plaintiffs and the finding by the learned trial Court is 
not  a  correct  proposition  of  law,  and  the  case  law  as 
reported  in  (1999)  3  SCC  573  is  not  applicable  in  the 
present suit.
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(3)  The  learned  Court  below  wrongly  interpreted  the 
decision  reported  in  AIR  1976  SC  807  in  favour  of  the 
defendants.

(4)  The  plaintiff  admitted  to  have  entered  into  a  family 
settlement but the plaintiff witness never admitted that Ext. 
D3 is the said settlement nor he admitted the contents of 
the said Ext. D3.

(5) In para 10 of Ext. D3 it is clearly stated that the dwelling 
house  and  the  Namghar  situated  in  a  plot  of  land 
specifically  mentioned  in  Schedule  C  remains  ejmali 
undivided joint property, nobody will have any authority to 
transfer,  alter  or renovate the same. In spite of  that,  the 
said portion of land and house has been transferred by the 
defendant no. 1 to the defendant no. 2. Therefore, the issue 
no. 3 ought to have been answered against the defendants. 

(6) In para 11 of Ext. D3 it was clearly stated that none of 
the  parties  thereto  shall  be  entitled  to  sell,  mortgage, 
exchange or otherwise part with his or her share allotted 
therein unless he or she has first offered the same to other 
parties thereto and such party having refused to take the 
same  at  the  best  market  rate.  But,  the  defendant  no.  1 
failed to show that she had so offered to transfer her share 
to  other  family  members  and  on  being  refused  she  has 
transferred the same to the defendant no. 2. Therefore, the 
issue  no.  3  ought  to  have  been  answered  against  the 
defendants.

7. I have heard the learned advocates for both the sides, 
gone  through  the  memorandum  of  appeal  and  the  case 
record of Title Suit No. 451/2007.

Point for determination

8. The point which has to be determined for deciding the 
appeal at hand is as to whether the grounds taken by the 
appellants in the memo of appeal justify that the decision of 
the  learned Court  below in the  impugned Judgment and 
Decree  has  been  arrived  at  erroneously  without 
appreciating the material evidence on record.
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Decision and reasons therefor

9. For the sake of convenience, let me proceed to make 
my discussion ground-wise.

10. Ground No. (1): The said ground is not tenable in view 
of  the  admissions  made  by  PW1  during  his  cross-
examination  in  connection  with  the  family  arrangement 
deed. He admitted in his cross-examination that a family 
settlement  was  arrived  in  respect  of  the  joint  ancestral 
property through one written document. He admitted that 
the family arrangement deed was entered on 08.05.2005. 
He deposed that the Schedule A property mentioned in the 
said  family  arrangement  deed  tallied  with  the  schedule 
mentioned  in  Ext.  2  and  schedule  D  mentioned  in  the 
plaint.  He admitted that the other ancestral properties in 
Ganeshguri and the suit property were divided among the 
plaintiffs, defendants no. 1, 3-7 and all are enjoying their 
respective shares after the said division. He admitted that 
as per the family settlement all the co-sharers relinquished 
their shares in favour of the defendant no. 1 in respect of 
the  schedule  A  property  (i.e.  schedule  D  land  in  plaint) 
mentioned  in  the  said  deed.  He  admitted  that  he  never 
invoked his right to preferential purchase as per the law of 
succession  in  respect  of  the  schedule  land  sold  to  the 
defendant  no.  2.  He  admitted  that  through  the  family 
settlement the defendant no. 1 became the owner of the suit 
land. Facts admitted need not be proved, and, therefore, it 
is  not  open to the appellants/plaintiffs  to allege that  the 
defendant no. 1 was not entitled to sell 2.63 Are of land to 
the defendant no. 2.

11. Ground No. (2): In the reported case, Vidhyadhar Vs. 
Manikrao & Anr.,  (1999) 3 SCC 573, it  was observed in 
para  16  thus:  ''16.  Where  a  party  to  the  suit  does  not 
appear  into  the  witness box and states  his  own case  on 
oath and does not offer himself to be cross examined by the 
other side, a presumption would arise that the case set up 
by  him  is  not  correct  as  has  been  held  in  a  series  of 
decisions  passed  by  various  High  Courts  and  the  Privy 
Council...''
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12. The  learned  trial  Court  observed  in  the  impugned 
judgment that the plaint was filed by both plaintiff  no. 1 
and plaintiff no. 2 but the same was verified and affidavit 
was sworn by only plaintiff no. 2. The plaintiff no. 1 did not 
adduce  his  evidence  in  support  of  his  case  neither 
authorized the other plaintiff as per law. The learned trial 
Court  also  observed that  the  defendants  no.  3-7 did  not 
turn  up  in  this  case.  Therefore,  the  learned  trial  Court 
found that there is some element of doubt in the plaintiffs’ 
version of the case. I do not find any perversity in the said 
observation  of  the  learned  Court  below.  Admittedly,  the 
plaintiffs  inter alia sought the declaration in the suit that 
they and defendants no. 3-7 were the joint owners of the 
suit land. In the circumstances, the say of the plaintiff no. 1 
and defendants no. 3-7 was pertinent in the suit. But, as 
the plaintiff no. 1 did not turn up in the witness-box and 
defendants no. 3-7 also did not contest the suit, the learned 
Court  below rightly  entertained  doubt  in  the  case  of  the 
plaintiffs.

13. The learned advocate for the appellants submitted that 
the  above  decision  of  the  Hon’ble  Supreme  Court  is  not 
applicable as one out of  the two plaintiffs  gave evidence. 
But,  PW1  admitted  in  his  cross-examination  that  the 
plaintiff no. 1 has not given him any power of attorney or 
authority  to  depose  evidence  in  this  suit  on  his  behalf. 
Under Order I Rule 12 of the CPC the plaintiff no. 1 ought 
to have given authority in writing to the plaintiff no. 2 to 
depose on his behalf. The word “act” appearing in Order I 
Rule 12 of the CPC is a broad term and it unquestionably 
includes “depose”.

14. Accordingly,  this  ground taken by  the  appellants  in 
the memo of appeal is also not tenable.

15. Ground No. (3):  The appellants have submitted that 
the  learned Court  below wrongly  interpreted the decision 
reported in AIR 1976 SC 807 in favour of the defendants. 
According to them, the said ecision supports their claim. In 
Kale and Ors. Vs. Deputy Director of Consolidation and 
Ors., AIR 1976 SC 807, it was held by the Hon’ble Supreme 
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Court  that  in  case  of  oral  family  arrangement  no 
registration is necessary. Registration would be necessary 
only if the terms of the family arrangement are reduced into 
writing. Here also, a distinction should be made between a 
document  containing  the  terms  and  recitals  of  a  family 
arrangement  made  under  the  document  and  a  mere 
memorandum prepared after  the  family  arrangement had 
already been made either for the purpose of the record or 
for information of the Court for making necessary mutation. 
In such a case the memorandum itself does not create or 
extinguish  any  rights  in  immovable  properties  and  is, 
therefore, not compulsorily registrable.

16. On perusal of the impugned judgment, I do not find 
anything to the effect that the learned Court below wrongly 
interpreted the above decision in favour of the defendants. 
The learned trial Court, taking note of the admissions by 
PW1  in  connection  with  the  family  settlement  deed, 
observed that even though the family settlement deed was 
not registered it is a fact that the parties are enjoying their 
shares as per family arrangement and the schedule C land 
was not joint at the time of execution of the sale deed in 
favour of the defendant no. 2. The learned trial Court rightly 
came to this conclusion in view of admissions by the PW1 
regarding the family arrangement and therefore I will not be 
wrong in saying that even if the defendants would not have 
produced the family arrangement deed (Ext. D3) in this case 
then also the conclusion would have been the same seeing 
the categorical admissions made by PW1. It is also pertinent 
to note here that the learned trial Court correctly relied on a 
decision of our High Court reported in [2011] 2 GLR 171 
wherein it was held that family settlement or arrangement 
made with a view to avoid disputes between the members of 
the  family  and  for  their  peaceful  living  should  not  be 
interfered with on technical grounds.

17. Accordingly,  the  instant  ground  taken  by  the 
appellants is also not worth accepting.

18. Ground No. (4): The next ground of the appellants is 
that  the plaintiffs  admitted to have  entered into  a family 
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settlement but  the  plaintiffs’  witness never  admitted that 
Ext. D3 is the said settlement nor he admitted the contents 
of the said Ext. D3. But this ground is simply not tenable as 
because  the  categorical  admissions  made  by  PW1 in  his 
cross-examination unerringly point to Ext.  D3 only. Such 
admissions  are:  (1)  that  the  family  settlement  deed  was 
executed  on  08.05.2005;  (2)  In  paragraph  2  of  the  said 
family settlement it is mentioned that Schedule A property 
as mentioned in said family settlement deed would fall in 
the share of defendant Gitanjali Patgiri as she would be the 
absolute owner of the said property; (3) As per paragraph 8 
the  other  executors  of  the  said  family  settlement  deed 
relinquished  all  their  right,  title  and  interest  of  the 
Schedules  A  and B of  the  said  family  settlement  and in 
favour of defendant Gitanjali Patgiri; (4) In para 1 and 2 it is 
mentioned that  the  joint  properties  have  been divided in 
shares and the defendant Gitanjali Patgiri will get property 
mentioned in Schedule A of the family settlement deed and 
the others of the said deed relinquishes their right in favour 
of  defendant Gitanjali  Patgiri;  (5)  In Clause 4 of  the said 
family  settlement  deed  it  is  mentioned  that  the  said 
electricity  connection  will  be  transferred  to  the  name  of 
defendant  Gitanjali  Patgiri;  (6)  As per para 7 of  the  said 
deed he (PW1) got K.I. Industries mentioned in schedule B 
of said family settlement deed; and (7) As per Clause 2 of 
the family settlement deed dated 08.05.2005, the plaintiffs 
and  proforma  defendant  no.  3  and  other  co-owners 
relinquished  their  right,  title  and  interest  in  favour  of 
defendant no. 1. Accordingly, the instant ground taken by 
the appellants is also not worth accepting.

19. Ground No. (5): Next ground of the appellants is that 
though in para 10 of Ext. D3 it is clearly stated that the 
dwelling house and the Namghar situated in a plot of land 
specifically  mentioned in  Schedule  C shall  remain ejmali 
undivided joint property and nobody will have any authority 
to transfer, alter or renovate the same, the said portion of 
land and house has been transferred by the defendant no. 1 
to the defendant no. 2. As regards the dwelling house, all I 
would  like  to  say  is  that  the  dwelling  house  shown  in 
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Schedule  A  to  Ext.  D3  had  fallen  in  the  share  of  the 
defendant no. 1 Gitanjali Patgiri, not plausibly the dwelling 
house mentioned in Schedule C, and, accordingly, she had 
transferred this very dwelling house, shown in Schedule A, 
to the defendant no. 2. As regards the Namghar, I would 
like to mention that Schedule A property which had gone to 
the share of the defendant no. 1 was bounded on the south 
by Namghar and undivided property of late Mohan Ch. Das 
and late Sarala Bala Das. This means the Namghar did not 
fall into the share of the defendant no. 1, and, therefore, it 
was not thereby transferred by the defendant no. 1 to the 
defendant no. 2. In the result, the instant ground taken by 
the appellants is not acceptable.

20. Ground  No.  (6):  The  last  ground  taken  by  the 
appellants is that in para 11 of Ext. D3 it was clearly stated 
that none of the parties thereto shall be entitled to transfer 
his or her share allotted therein unless he or she has first 
offered the same to  other  parties thereto and such party 
having refused to take the same at the best market rate; but 
the defendant no. 1 failed to show that she had so offered to 
transfer her share to other family members and on being 
refused she has transferred the same to the defendant no. 
2. It will be pertinent to mention here that PW1 categorically 
admitted in his cross-examination that he did not issue any 
notice to the defendant no.  1 namely Gitanjali  Patgiri  for 
exercising  any  right  of  preferential  purchase  as  per  the 
provision  of  Hindu  Succession  Act.  Moreover,  it  appears 
from the plaint as well as the evidence on affidavit of PW1 
that  the plaintiffs  had come to know about the proposed 
sale of the suit land by the defendant no. 1 to the defendant 
no. 2 in the last part of February, 2007; but the sale deed in 
question was executed on 21.03.2007. The plaintiffs could 
have approached the defendant no. 1 to purchase the suit 
land  from  her  in  exercise  of  the  right  of  preferential 
purchase, but PW1 has admitted that he did not issue any 
notice to the defendant no. 1 to exercise the said right. It 
would be needless to mention here that in view of the fact 
that the plaintiffs have claimed the Schedule D property to 
be the joint property as per averments made in the plaint, 
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there  would  not  have  been  any  occasion  for  them  to 
purchase the said land on being offered by the defendant 
no. 1. In the circumstances, the instant ground taken by 
the appellants is also not worth accepting.

Conclusion

21. In the result, I hold that the appeal is devoid of any 
merit.  The  Judgment  and  Decree  passed  by  the  learned 
Court below is not worth interfering.

Order

22. The  appeal  stands  dismissed on  contest  with  costs. 
The  Judgment  and  Decree  passed  by  the  learned  Court 
below  in  Title  Suit  No.  451/2007  is  hereby  upheld  and 
confirmed.

23. A decree be prepared within 15 days from today and 
the case record of this appeal be consigned to the Record 
Room.

24. Let the case record of Title Suit No. 451/2007 be sent 
back  to  the  learned  Court  below  with  a  copy  of  this 
Judgment.

Given under my hand and the seal of this Court on 
this the 12th day of November, 2013.

 

     
     Civil Judge No. 3,
     Kamrup, Guwahati.

Typed and corrected by me,

Civil Judge No. 3,
Kamrup, Guwahati.    
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