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Form No. (J) 2

HEADING OF JUDGMENT IN ORIGINAL SUIT

District: Kamrup

IN THE COURT OF CIVIL JUDGE NO.3, KAMRUP, GUWAHATI

Present: Shri Jaspal Singh, AJS,
Civil Judge No.3,
Kamrup, Guwahati

Tuesday, the 5th day of November, 2013

Title Suit No. 51 of 2008

Sri Ghanashyam Barman........................................Plaintiff

versus

1. Sri Udipta Kashyap

1(A). Smti Protima Bora

[defendants no. 1 and 1(A) were substituted in place of deceased defendant  
no. 1 Late Amiya Gohain Bora vide order dated 03.03.2009 and subsequently  
corrected vide order dated 16.12.2011]

2. Sri Hem Chandra Gohain..............................Defendants

This  suit  coming  on  for  final  hearing  (arguments)  on 
13.09.2013 and 01.10.2013 in presence of:–

Advocate for the Plaintiff: Mr. A. C. Sarma 
Advocate for the Defendant no. 2: Mr. S. Sharma

And having stood for consideration to this day, the Court 
delivered the following judgment:--

J U D G M E N T

1. This  is  a  suit  for  specific  performance  of  contract, 
cancellation of sale deed and permanent injunction.

2. The case of the plaintiff is that Late Ananda Ram Bora, 
the husband of the defendant no. 1, agreed to sell him the 
schedule flat at a consideration of Rs. 15,00,000/- out of 
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which Rs. 7,00,000/- was to be paid as advance and the 
remaining  Rs.  8,00,000/-  was  to  be  paid  at  the  time  of 
registration of sale deed. Accordingly, the plaintiff paid the 
advance  money  of  Rs.  7,00,000/-  on  28.08.2007  and 
registered agreement for sale was executed on the said date 
and possession of  the  suit  flat  was also  delivered to  the 
plaintiff on that very date. On 15.09.2007, the plaintiff paid 
another  amount  of  Rs.  5,00,000/-  to  Late  Ananda  Ram 
Bora on being requested by him. It may be stated here that 
the  provision  of  obtaining  sale  permission  had  been 
dispensed with by the authority according to the order of 
the  Hon’ble  High Court.  The plaintiff  asked Late  Ananda 
Ram Bora to execute the registered sale deed by receiving 
the balance amount of Rs. 3,00,000/- but the latter failed 
to execute the registered sale deed on one pretext or the 
other.  Ultimately,  Late  Ananda  Ram  Bora  expressed  his 
inability to execute the registered sale deed and proposed to 
return back the amount of Rs. 12,00,000/- and accordingly 
gave  one  A/C  Payee  Cheque  for  Rs.  11,00,000/-  on 
08.01.2008 from the account of  the defendant no.  1 and 
assured  to  return  the  remaining  Rs.  1,00,000/-  in  cash 
shortly.  The plaintiff  reluctantly accepted the cheque and 
deposited the same in his account but it got dishonoured. 
The plaintiff thereafter again requested the husband of the 
defendant no. 1 to execute registered sale deed, but he paid 
no  heed  to  his  request.  Ultimately,  the  plaintiff  was 
informed  by  the  defendant  no.  2  that  he  had  already 
purchased  the  schedule  flat  from  the  husband  of  the 
defendant  no.  1  through  a  registered  sale  deed  on 
05.12.2007. The defendant no.  2 was quite  aware that  a 
deed of  agreement was already executed in favour of  the 
plaintiff  and  that  the  plaintiff  was  in  possession  of  the 
schedule flat and had let out some rooms to tenants also. 
The  husband  of  the  defendant  no.  1  ultimately  died  on 
06.02.2008  and  the  plaintiff  thereafter  requested  the 
defendant no. 1 to execute the registered sale deed in his 
favour but she expressed her inability to do so. The plaintiff 
consequently instituted this suit.

3. In  her  written  statement,  the  defendant  no.  1  has 
alleged that  the  alleged agreement is  a forged document. 
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She has averred that her husband Late Ananda Ram Bora 
was suffering from various diseases since the last 1½ year 
and  was  not  having  soundness  of  mind  for  making  any 
contract and the alleged agreement is manufactured by the 
plaintiff  by exercising coercion and undue influence upon 
Late Ananda Ram Bora. She has further stated that at no 
point of time the plaintiff had or even has any possession of 
the alleged suit premises. She has further alleged that the 
plaintiff had tried his level best to take forceful possession 
of their building by engaging some hired men but he failed 
in his attempt as because her husband had lodged an FIR 
at  Chandmari  P.S.  and  she  also  had  lodged  an  FIR  at 
Chandmari P.S.

4. The defendant no.  2 has filed his written statement 
cum  counter  claim  denying  the  execution  of  the  alleged 
agreement  between  the  plaintiff  and  the  husband  of  the 
defendant no. 1 and payment of the additional amount of 
Rs.  5,00,000/-  by  the  plaintiff  to  the  husband  of  the 
defendant  no.  1.  He has  stated that  he  was  told  by  the 
husband of the defendant no. 1 that the plaintiff was not 
going to purchase the flat and was insisting to return the 
advance amount along with the additional  amount of  Rs. 
5,00,000/-  towards interest  and compensation.  On being 
pressurized by the plaintiff, the deceased Ananda Ram Bora 
agreed to pay Rs. 12,00,000/- to the plaintiff because of his 
failure to sell the agreed 3500 sq ft flat to him. The plaintiff 
was  not  willing  to  purchase  the  flat  and  the  alleged 
agreement  between them was cancelled/rescinded by  the 
plaintiff in September, 2007. But, since late Ananda Ram 
Bora  was  unable  to  pay  Rs.  12,00,000/-  as  such  the 
plaintiff  had  agreed  to  settle  the  matter  by  taking  Rs. 
11,00,000/- only. The defendant no. 2 has further stated 
that he did not inform the plaintiff about execution of sale 
deed  in  his  favour  on  25.12.2007  as  because  prior  to 
January  2008  the  plaintiff  was  not  personally  known  to 
him. The defendant.  2 has denied that  possession of  the 
suit flat was delivered by the husband of the defendant no. 
1  to  the  plaintiff.  At  the  relevant  time  there  were  some 
tenants of Late Ananda Ram Bora in the suit flat and he 
had assured the defendant no. 2 to deliver the possession of 
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the suit flat to him within 10 days of the execution of the 
sale deed. At the relevant time the plaintiff was not there 
and there was also no tenant of the plaintiff. The defendant 
no.  2 has  alleged that  the  plaintiff  was aware  about  the 
transaction  between  Late  Ananda  Ram  Bora  and  the 
answering defendant from the very inception. On the other 
hand, the defendant no. 2 was not at all aware about the 
alleged  agreement  of  sale  between  the  plaintiff  and  Late 
Ananda Ram Bora till January, 2008.

5. The defendant no. 2 has stated in his counter claim 
that  on  22.10.2007  a  registered  deed  of  agreement  No. 
12953/07 was entered into between him and Late Ananda 
Ram Bora for sale of Schedule B flat for Rs. 17,50,000/-. An 
amount  of  Rs.  50,000/-  was  paid  as  advance  to  Late 
Ananda Ram Bora on the date of agreement. The defendant 
no.  2  availed  loan  from  bank  and  paid  the  remaining 
consideration  amount  to  Late  Ananda  Ram  Bora.  Late 
Ananda Ram Bora then executed and registered sale deed 
No.  16222/2007  dated  05.12.2007  in  favour  of  the 
defendant  no.  2.  The  defendant  no.  2  had  visited  the 
schedule flat and found that it was under the occupation of 
tenants of Late Ananda Ram Bora who had promised him to 
deliver  the  possession  of  the  flat  within  ten  days  of 
execution of the sale deed. But, as Late Ananda Ram Bora 
failed to hand over possession of the schedule flat to the 
defendant  no.  2,  the  latter  was  allowed  to  temporarily 
occupy one small flat in the 2nd floor and one car parking 
space/garage in ground floor on 25.12.2007. At that point 
of time, for the first time Late Ananda Ram Bora informed 
him  that  the  plaintiff  was  obstructing  in  delivery  of 
possession of the 1st floor.  Subsequently,  in the meetings 
held between the plaintiff  and Late Ananda Ram Bora on 
09.01.2008  and  11.01.2008  the  latter  agreed  to  pay  Rs. 
12,00,000/-  to  the  plaintiff.  However,  Late  Ananda  Ram 
Bora issued a cheque of Rs. 11,00,000/- to the plaintiff as 
final  settlement  but  the  same  was  dishonoured  due  to 
insufficient  funds.  Subsequently,  the  plaintiff  forcibly 
entered into one part of the suit flat and let it out to his 
brother-in-law.  Claiming  to  be  a  bona fide purchaser  for 
value, the defendant no. 2 has filed counter claim seeking 
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declaration of right, title and interest over the suit flat and 
recovery of khas possession thereof.

6. In  his  written  statement  on  the  counter  claim,  the 
plaintiff  has  denied  the  averments  made  in  the  counter 
claim and stated inter alia that the defendant no. 2 was very 
much aware about the agreement for sale of  the 1st floor 
between the plaintiff  and Late Ananda Ram Bora prior to 
his alleged sale deed dated 05.12.2007. He has also stated 
that the defendant no. 2 had fraudulently manufactured the 
alleged  sale  deed  despite  his  knowledge  about  the 
transaction  between  the  plaintiff  and  Late  Ananda  Ram 
Bora.

ISSUES

7. The following issues were framed in this suit on the 
basis of the pleadings available on record:

1) Is the suit maintainable in law?

2)  Whether  the  suit  is  barred  by  principles  of  waiver, 
estoppel and acquiescence?

3) Whether the predecessor of the deceased defendant no. 1 
had  entered  into  any  agreement  for  sale  of  the  suit 
apartment  (flat)  with  the  plaintiff  on  receipt  of  Rs. 
12,00,000/- (rupees twelve lakhs)?

4)  Whether  as  a  part  performance  of  the  contract,  said 
predecessor of the deceased defendant no. 1 delivered the 
possession of the suit apartment (flat) to the plaintiff?

5) Whether the plaintiff is entitled to specific performance of 
contract?

6) Whether the defendant no. 2 has right, title and interest 
over the suit apartment (flat)?

7) Where the defendant no. 2 is entitled to recovery of khas 
possession of the suit apartment (flat) from the plaintiff?

8) To what relief/relief the parties to the suit are entitled?
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DISCUSSION, DECISION AND REASONS THEREFOR

8. During trial,  the  plaintiff  has  examined as many as 
three witnesses whereas the defendants have examined as 
many as five witnesses. I have gone through the pleadings 
of the parties and the evidence tendered on record. I have 
also heard the arguments of both the sides.

Finding upon issue no. 1 with reasons

9. In para 1 of her written statement, the defendant no. 1 
has  taken  the  plea  that  the  suit  is  not  maintainable  as 
against her as because she was not a party to the alleged 
agreement  for  sale  which,  according  to  her,  was  a 
manufactured one. As regards her claim that the agreement 
was  a  manufactured  one,  the  defendant  no.  1  has  not 
adduced any evidence in the suit to substantiate her claim. 
Her contention that the suit is not maintainable as because 
she was not a party to the agreement is also not tenable as 
because she,  and,  after  her death,  the newly substituted 
defendants, were unquestionably liable for the civil liability 
of her deceased husband. Though the defendant no. 2 has 
also  pleaded  in  para  1  of  his  written  statement  cum 
counter-claim that the suit is not maintainable, he has not 
elucidated therein as to why the suit is not so maintainable. 
In the circumstances, I am inclined to hold that the suit is 
maintainable. The issue at hand is accordingly answered in 
the affirmative and in favour of the plaintiff.      

Finding upon issue no. 2 with reasons

10. The issue is as to whether the suit is bad for waiver, 
estoppel and acquiescence. The defendant no. 2 has stated 
in para 3 of his written statement cum counter claim that 
the  suit  is  barred  by  principles  of  waiver,  estoppel  and 
acquiescence. But there is no specific averment therein as 
to  how  the  suit  is  so  barred  by  waiver,  estoppel  and 
acquiescence.  In  the  course  of  arguments,  however,  the 
learned advocate for the defendant no. 2 submitted that the 
act  of  the  plaintiff  in  accepting  the  cheque  for  Rs. 
11,00,000/-  from  the  husband  of  the  defendant  no.  1 
clearly amounted to non-inclination on his part to proceed 



T . S .  5 1 / 2 0 0 8 P a g e  | 7

any more with the performance of the agreement for sale, 
that  is,  estoppel,  waiver and acquiescence on his part to 
enforce his right of specific performance of the agreement 
for sale.

11. The plaintiff has alleged in the plaint that Late Ananda 
Ram Bora expressed his inability to execute the registered 
sale deed due to some undisclosed reason and proposed to 
return back the advance amount of Rs. 12,00,000/- to the 
plaintiff, and accordingly issued one A/C Payee cheque for 
Rs.  11,00,000/-  to  him  and  assured  of  returning  the 
remaining Rs. 1,00,000/- in cash, and the plaintiff, though 
not interested to take back the advance amount, accepted 
the cheque considering the behaviour of Late Ananda Ram 
Bora  as  well  as  fearing  that  he  may  lose  the  advance 
amount also. The defendant no. 2 has, however, alleged in 
his written statement cum counter claim that the plaintiff 
was  not  willing  to  purchase  the  suit  schedule  flat  as 
because Late Ananda Ram Bora had failed to provide him 
the  proposed  flat  with  the  agreed  3500  sq.  ft.  area  and 
therefore Late Ananda Ram Bora gave him the said cheque 
towards returning him the  advance amount  with interest 
and compensation.

12. I  am  not,  however,  inclined  to  accept  the  above 
contention of the defendant no. 2 on the following counts – 
first,  the defendant no. 1 has not stated anything of that 
sort in her written statement and in fact the defendant no. 
1 has not even stated anything about the said cheque which 
implies that there is deemed admission on the part of the 
defendant no. 1 as to the said fact alleged by the plaintiff; 
secondly,  the  plaintiff  has  made  it  clear  in  his  cross-
examination as PW1 that despite the fact that the area of 
the suit schedule flat was not 3500 sq. ft. as agreed but was 
2577  sq.  ft.,  yet  he  did  not  insist  for  decreasing  the 
consideration amount proportionately which goes to show 
that the plaintiff had no issue whatsoever with the area of 
the  flat  being  lesser  than  the  agreed  area;  thirdly,  in 
contrast  to  his  statement  in  his  written  statement  cum 
counter claim that he was told by Late Ananda Ram Bora 
that  the  plaintiff  was  insisting  to  return  the  advance 
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amount along with the additional amount of Rs. 5,00,000/- 
towards  interest  and  compensation  and  on  being 
pressurized  by  the  plaintiff  Late  Ananda  Ram  Bora  had 
agreed to pay Rs. 12,00,000/- to the plaintiff but as he was 
unable  to  pay  the  same  therefore  the  plaintiff  agreed  to 
settle the matter by taking Rs. 11,00,000/- and accordingly 
Late Ananda Ram Bora issued the plaintiff a cheque for Rs. 
11,00,000/- against the advance amount, the defendant no. 
2 has stated in his cross-examination as DW1 that he does 
not know whether the cheque amount of Rs. 11,00,000/- 
was  the  advance  amount  or  what  amount;  and  fourthly, 
though  the  defendant  no.  2  has  alleged  in  his  written 
statement  cum  counter  claim  that  in  two  sittings  for 
settlement on 09.01.2008 and 11.01.2008 held in presence 
of  the  wife  of  Late  Ananda  Ram Bora  as  well  as  in  his 
presence along with his wife it became clear to him that the 
plaintiff  was  not  willing  to  purchase  the  suit  flat  as  he 
found the size of the flat to be smaller than the agreed size, 
he has not adduced any positive evidence to establish this 
fact, and it is needless to mention here that he could have 
brought his wife at least as his witness to prove this fact.   

13. Coming back to our issue, the act of the plaintiff  in 
accepting the said cheque by no means renders this suit 
bad  for  estoppel,  waiver  and  acquiescence.  Estoppel, 
generally speaking, means: When person A, by act or words, 
gives person B reason to believe a certain set of facts upon 
which person B takes action, person A cannot later, to his 
benefit,  deny  those  facts  or  say  that  his  earlier  act  was 
improper. There is nothing in our case to the effect that the 
plaintiff, by his act or words, had given Late Ananda Ram 
Bora  the  reason  to  believe  that  he  was  not  going  to 
purchase  the  suit  schedule  flat  any  more.  It  was  only 
because of the inability of Late Ananda Ram Bora to execute 
the registered sale deed and proposal to return the advance 
amount that Late Ananda Ram Bora had issued the said 
cheque  and  the  plaintiff  accepted  the  same  seeing  the 
overall  conduct  of  Late  Ananda  Ram  Bora  and  also 
apprehending that he may lose the advance amount as well. 
It  is  pertinent  to  state  here  that  the  cheque  was 
dishonoured after all, so there cannot also be any question 
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of  this  suit  being  hit  by  estoppel.  Waiver,  in  common 
parlance, means the voluntary surrender of a known right, 
or, conduct supporting an inference that a particular right 
has been relinquished. In our case, there was no voluntary 
surrender  on  the  part  of  the  plaintiff  as  because  he 
accepted the cheque because of the inability on the part of 
Late Ananda Ram Bora to execute the registered sale deed 
and proposal  on his  part to return the advance amount. 
Lastly,  acquiescence  means  conduct  recognizing  the 
existence  of  a  transaction  and  intended  to  permit  the 
transaction to be carried into effect, or, a tacit agreement. 
The  above  facts  clearly  go  to  show  that  there  was  no 
acquiescence as well on the part of the plaintiff in his act of 
acceptance of the said cheque. 

14. In the result,  this issue is answered in the negative 
and in favour of the plaintiff.

Finding upon issue no. 3 with reasons

15. The case of the plaintiff is that Late Ananda Ram Bora 
had  agreed  to  sell  him  the  suit  schedule  flat  at  a 
consideration  of  Rs.  15,00,000/-  out  of  which  Rs. 
7,00,000/- was to be paid as advance and the remaining 
Rs. 8,00,000/- was to be paid at the time of registration of 
sale deed. Accordingly, the plaintiff paid the advance of Rs. 
7,00,000/-  on  28.08.2007.  The  registered  agreement  for 
sale was executed on the said date and possession of the 
suit flat was also delivered to the plaintiff on that very date. 
On 15.09.2007,  the  plaintiff  paid  another  amount  of  Rs. 
5,00,000/- to Late Ananda Ram Bora on being requested 
for by him. The plaintiff has reiterated all these facts in his 
evidence  on  affidavit  and  exhibited,  among  other 
documents, the certified copy of the registered agreement 
for sale bearing Deed No. 10718 dated 28.08.2007 as Ext. 
1. In his written statement cum counter claim, though the 
defendant  no.  2  has  denied the  purported agreement  for 
sale  in  para  no.  7,  he  has  nonetheless  stated  in  the 
succeeding  paragraphs  that  he  came  to  know about  the 
alleged agreement for  sale  between the  plaintiff  and Late 
Ananda Ram Bora, the deceased husband of the defendant 



T . S .  5 1 / 2 0 0 8 P a g e  | 10

no. 1, in January, 2008, and also that the plaintiff was not 
willing to purchase the suit schedule flat as he had found 
the  size  of  the  flat  smaller  than  the  agreed  size  and 
therefore he insisted upon Late Ananda Ram Bora to return 
him  the  advance  amount  together  with  interest  and 
compensation. All these statements made by the defendant 
no. 2 in his written statement cum counter claim clearly go 
to show that the deceased husband of the defendant no. 1 
had entered into a registered agreement for sale of the suit 
schedule flat with the plaintiff. It is pertinent to state here 
that  though  the  defendant  no.  2  has  denied  making  of 
further  payment of  Rs.  5,00,000/- by the  plaintiff  to  the 
deceased Ananda  Ram Bora  and alleged the  copy of  the 
relevant  money  receipt  to  be  a  false  and  fabricated 
document,  he  has  not  adduced cogent  evidence  to  prove 
this  fact  and  not  also  established  that  the  said  money 
receipt is a false and fabricated document. In the result, the 
issue at hand is answered in the affirmative and in favour of 
the plaintiff.

Finding upon issue no. 4 with reasons

16. The issue at hand is as to whether the predecessor of 
the deceased defendant no. 1 had delivered the possession 
of  the  suit  schedule  flat  to  the  plaintiff.  The  facts  and 
circumstances mentioned hereunder insist me to hold that 
the possession of the suit schedule flat was delivered to the 
plaintiff as a part-performance of the registered agreement 
for sale.

17. First,  the  contention  of  the  plaintiff  that  he  was 
handed over the possession of the suit schedule flat on the 
date of execution of the agreement for sale finds place in 
Ext. 1, the certified copy of the registered agreement for sale 
dated  28.08.2007.  In  recital  no.  3  of  Ext.  1,  there  is  a 
specific mention that the seller delivers the khas possession 
to the purchaser today in pursuance of mutual agreement.

18. Secondly,  in  the  order  dated  21.07.2008,  passed  in 
Misc. (J) Case no. 136/08 (registered on a petition filed by 
the plaintiff for restoration of water supply), it was observed 
by  the  Court  inter  alia that    it  appears  that  the 
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plaintiff/petitioner is in possession of the suit premises as 
per  agreement  dated  28.08.2007  executed  by  the  late 
husband  of  the  defendant  no.  1  in  favour  of  the 
plaintiff/petitioner..  As  rightly  submitted  by  the  learned 
advocate for the plaintiff  in the course of  arguments, the 
said order has not been challenged as yet in any Court of 
law.

19. Thirdly,  one  of  the  essential  elements  of  sale  of 
immovable property is conveyance.  The property must be 
conveyed or handed over absolutely to the purchaser by the 
seller. In our case, though the sale deed was executed by 
Late Ananda Ram Bora in favour of the defendant no. 2 on 
05.12.2007,  the  possession  of  the  schedule  flat  was  not 
admittedly  delivered to  him.  Late  Ananda Ram Bora had 
promised him to deliver the schedule flat within 10 days of 
the  execution  of  the  sale  deed.  After  10  days,  as  the 
defendant  no.  2  along  with  his  wife  approached  Late 
Ananda Ram Bora, he asked them to come after 10 to 15 
days, but he eventually failed to deliver possession of the 
schedule  flat  within  the  said  extended period  also.  It  is, 
thus, significant to note that the sale deed was executed in 
favour  of  the  defendant  no.  2  without  delivering  the 
schedule  flat.  Late  Ananda  Ram  Bora  took  time  but  he 
ultimately failed to hand over the flat to the defendant no. 
2. As alleged by the defendant no. 2, the said flat was in the 
occupation of the tenants of  Late Ananda Ram Bora who 
had allegedly admitted to be so and had also assured that 
they  were  going  to  vacate  the  flat  shortly.  Therefore,  a 
relevant question arises here as to why Late Ananda Ram 
Bora  had  failed  to  hand  over  the  flat  to  him even  after 
execution of the sale deed. There is nothing on record to the 
effect that the tenants of Late Ananda Ram Bora were not 
vacating the said flat in spite of insistence by Late Ananda 
Ram Bora. Then, what the reason was for not delivering the 
schedule  flat  to  the  defendant  no.  2.  The  only  obvious 
reason  was  that  the  flat  in  question  was  under  the 
possession  of  the  plaintiff.  This  becomes  quite  apparent 
from  the  statement  made  in  para  23  of  the  written 
statement cum counter claim to the effect that at that time 
for  the  first  time  Late  Ananda  Ram  Bora  informed  the 
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defendant  no.  2 that  the  plaintiff  was obstructing  in  the 
delivery of possession of the 1st floor in his favour. This also 
becomes apparent from para 8 of the evidence on affidavit 
of  the  defendant  no.  2  wherein  he  has  stated  that  on 
25.12.2007 he was informed by Late Ananda Ram Bora that 
the plaintiff was preventing the delivery of possession of the 
1st floor to the defendant no. 2 because he was interested in 
the said flat.

20. Fourthly,  I  would  like  to  mention  here  that  the 
defendant no.  2 has deposed in his  evidence on affidavit 
that  the  suit  schedule  flat  was  in  the  occupation  of  the 
tenants  of  Late  Ananda  Ram  Bora  with  whom  he  had 
personally  talked.  They  were  students  and  they  had 
admitted before him that they were tenants of Late Ananda 
Ram  Bora  and  that  they  were  going  to  vacate  the  flat 
shortly. But, I do not understand why the defendant no. 2 
has abstained from examining any of those tenants as his 
witnesses to prove that they were really tenants under Late 
Ananda  Ram  Bora  and  that  the  flat  was  thereby  in 
possession  of  Late  Ananda  Ram Bora  through  them.  An 
adverse  inference  can  validly  drawn  against  him  under 
Section 114(1)(g) of the Indian Evidence Act. Consequently, 
I am inclined to hold that the suit schedule flat was not in 
the possession of Late Ananda Ram Bora at that relevant 
time but in the possession of the plaintiff because of which 
Late Ananda Ram Bora could not deliver the possession of 
the schedule flat to the defendant no. 2.

21. Lastly,  the  defendant  no.  2  has  admitted  that  the 
defendant no. 1 is in possession of the schedule flat and 
that  is  the  reason  why  he  has  prayed  for  recovery  of 
possession. His contention is that after the cheque issued 
by the defendant no. 1 was bounced for insufficient fund 
the plaintiff forcibly entered into a part of the suit flat and 
inducted  his  brother-in-law  in  the  same  and  later  on 
forcibly occupied the entire first floor. The defendant no. 2 
has stated in para 6 of his written statement cum counter 
claim that the plaintiff had taken forceful possession of a 
part  of  the  suit  flat  sometimes  after  11.01.2008.  It  is 
pertinent  to  note  here  that  the  defendant  no.  2  has  not 
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stated the exact date when the plaintiff had allegedly taken 
forceful possession of the suit flat. Had the plaintiff really 
taken forceful possession of the suit flat, the defendant no. 
1  should  have  stated  the  particular  date  of  forceful 
possession. I fail to understand as to why the defendant no. 
2  does  not  know  about  the  date  of  such  an  important 
occurrence  on  the  part  of  the  plaintiff  which  has 
undoubtedly deprived him of his right to possess the suit 
flat allegedly purchased by him vide the sale deed. I fail to 
understand as to why the defendant no. 2 has quoted exact 
dates of other occurrences but not quoted the exact date of 
forceful entry of the plaintiff which is unquestionably a very 
significant  occurrence  from  the  point  of  view  of  the 
defendant no. 2. It is also pertinent to state here that DW2 
has stated in his cross-examination that he does not know 
since when the  plaintiff  is  in the  suit  flat  and DW3 has 
stated  in  his  cross-examination  that  he  did  not  see  the 
plaintiff  occupying the  first  floor  by force.  All  these facts 
insist me to believe that the plaintiff  had not entered the 
suit flat forcibly as alleged but has been in possession since 
the date of execution of the agreement for sale.          

22. The  issue  at  hand  is  accordingly  answered  in  the 
affirmative and in favour of the plaintiff.

Finding upon issue no. 5 with reasons

23. In view of the finding upon issues no. 3 and 4, it is 
established that Late Ananda Ram Bora had agreed to sell 
the plaintiff the suit schedule flat at a consideration of Rs. 
15,00,000/- and accordingly a registered agreement for sale 
was entered into between them on 28.08.2007 vide Deed 
No.  10718.  The  plaintiff  has  exhibited  the  certified  copy 
thereof  as  Ext.  1.  The  sale  consideration  was  Rs. 
15,00,000/- and out of this the plaintiff paid Rs. 7,00,000/- 
as advance on the date of execution of the agreement for 
sale. On the date of execution of the agreement itself, the 
possession of the suit flat was also delivered to the plaintiff 
by  Late  Ananda  Ram Bora.  On  15.09.2007,  the  plaintiff 
paid another amount of Rs. 5,00,000/- out of the remaining 
amount  of  Rs.  8,00,000/-  to  Late  Ananda  Ram Bora  on 
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being requested for by him. The plaintiff has exhibited the 
relevant money receipt dated 15.09.2007 as Ext. 2. Though 
the defendant no. 1 has alleged adoption of coercion and 
undue influence on the part of the plaintiff for obtaining the 
agreement  for  sale,  she  has  not  proved  the  same  by 
adducing any evidence.  The defendant  no.  2 has,  on the 
other hand, admitted about the execution of agreement for 
sale between the plaintiff and the defendant no. 1 but his 
basic plea is that he was not at all aware about the same till 
January, 2008, and, therefore, he is a bona fide purchaser 
of the suit schedule flat for consideration.

24. It  appears  from  the  materials  on  record  that  the 
plaintiff has always been ready and willing to perform his 
part of the said agreement for sale. The plaintiff has stated 
in para 6 of the plaint as well as in his evidence on affidavit 
that  he  asked  Late  Ananda  Ram  Bora  to  execute  the 
registered sale deed in his favour in respect of the schedule 
flat by receiving the balance amount of Rs. 3,00,000/- from 
the plaintiff but Late Ananda Ram Bora used to avoid the 
registration  on this  plea  and that  plea.  The  plaintiff  has 
further  stated  in  para  7  of  the  plaint  and  also  in  his 
evidence on affidavit that Late Ananda Ram Bora signed a 
declaration  before  the  Notary,  Kamrup,  Guwahati,  on 
08.11.2007 to the effect that due to his personal inability he 
has failed to register the final deed of conveyance in favour 
of the plaintiff but he assured to execute the same within 
17.11.2007. He further declared that in case of his failure 
to execute the registered sale deed he shall be liable as per 
provisions of law and the plaintiff shall be at liberty to get 
the  deed  of  conveyance  registered  in  favour  of  himself 
according  to  law.  The  plaintiff  has  exhibited  the  said 
declaration as Ext.  3.  It is significant to note that in his 
written statement cum counter claim the defendant no. 2 
has  stated  that  the  statements  made  in  the  above 
paragraphs are regarding matters between the plaintiff and 
the defendant no. 1 and as such those are not within his 
personal knowledge. Therefore, there is no specific denial of 
these statements by the defendant no.  2.  This apart,  the 
defendant no. 2 has not stated anything at all  about the 
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said  declaration  which  was  signed  by  Late  Ananda  Ram 
Bora before the Notary, Kamrup, Guwahati.

25. The plaintiff has further stated in his plaint as well as 
his evidence on affidavit that after the aforesaid cheque for 
Rs. 11,00,000/- issued by the husband of the defendant no. 
1  was  dishonoured  as  many  as  two  times  because  of 
insufficient fund, the plaintiff perceived that the defendant 
no.  1 and her  husband were making deep conspiracy to 
cheat him and therefore he again requested the husband of 
the defendant no. 1 to execute the registered sale deed. It is 
pertinent to state here that in his written statement cum 
counter claim the defendant no. 2 has admitted in para 25 
that  the  cheque  issued  by  Late  Ananda  Ram  Bora  was 
dishonoured because of insufficiency of funds, and in the 
same line he has deposed in his evidence on affidavit  as 
well. The plaintiff has further stated in his plaint as well as 
evidence on affidavit that even after coming to know that 
Late Ananda Ram Bora had executed sale deed in favour of 
the defendant no. 2 in respect of the schedule flat he kept 
requesting Late Ananda Ram Bora and after his death his 
wife i.e. the defendant no. 1 to execute the registered sale 
deed in his favour by accepting the balance amount of Rs. 
3,00,000/- and finally as a last resort he issued a pleader’s 
notice to the defendants on 18.02.2008 calling upon them 
to execute the registered sale deed in his favour by receiving 
the balance consideration amount of  Rs.  3,00,000/-.  The 
plaintiff has exhibited the copy of the said pleader’s notice 
as Ext.  10,  but during his cross-examination he has not 
been confronted regarding the said notice.

26. All  the  above  facts  and  circumstances  clearly  go  to 
show that the plaintiff has always been ready and willing to 
perform his part of the agreement for by making payment of 
the remaining consideration of Rs. 3,00,000/-. Therefore, I 
am of the considered opinion that he is entitled to specific 
performance of the registered agreement for sale being Deed 
No. 10718 dated 28.08.2007.                

27. The following arguments were advanced by the learned 
advocate for the defendant no. 2 towards non-entitlement of 
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the  plaintiff  to  specific  performance  of  the  agreement  for 
sale: first, the conduct of the plaintiff in accepting the A/C 
Payee cheque for Rs. 11,00,000/- from Late Ananda Ram 
Bora amounts to waiver and acquiescence on the part of the 
plaintiff and consequently the plaintiff is debarred because 
of estoppel from enforcing his right of specific performance; 
secondly,  the  plaintiff  had  full  knowledge  about  the 
transaction of sale of the suit flat between the defendant no. 
2 and Late Ananda Ram Bora and in spite of that he did not 
come  forward  and  allowed  the  sale  transaction  of  the 
defendant  no.  2  happen;  and  thirdly,  the  plaintiff  has 
categorically admitted in his cross-examination that had the 
cheque been honoured he would not have filed this suit for 
specific performance. As to the first point, let me mention 
here that  I  have already discussed the  issue of  estoppel, 
waiver and acquiescence hereinbefore and as per my finding 
upon issue no. 2 the suit is not barred by estoppel, waiver 
or acquiescence. Coming to the next point, I would like to 
state  that  the  defendant  no.  2  has  not  adduced  any 
evidence to establish that the plaintiff had knowledge about 
the  transaction of  sale  between the  defendant  no.  2 and 
Late Ananda Ram Bora. Rather, there is evidence from the 
side of the plaintiff in the form of the aforesaid declaration 
(Ext. 3) to show that Late Ananda Ram Bora had assured 
the  plaintiff  to  execute  the  registered  sale  deed  within 
17.11.2007, and, the defendant no. 2, on the other hand, 
claims that an agreement for sale of the schedule flat was 
entered into between him and Late Ananda Ram Bora on 
22.10.2007.

28. Coming to  the  third  point,  I  would  like  to  say  that 
there  is  nothing  wrong  in  the  above  statement  of  the 
plaintiff  and  it  is  obvious  that  had  the  cheque  been 
honoured there was no occasion for him to institute this 
suit  for  specific  performance.  A pertinent  question arises 
here as to whether is it proper that a proposed purchaser 
should be debarred from his right of specific performance 
merely because the proposed seller with mala fide intention 
issues  a  cheque  in  favour  of  the  proposed  purchaser 
towards  returning  the  purchase  money and  insists  upon 
him to accept the same because of inability on his part to 
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perform the sale and based on his insistence the plaintiff 
accepts the cheque and later on the cheque gets bounced. 
The  answer  should  be  an  emphatic  no.  The  proposed 
purchaser cannot be made to suffer merely because he has 
accepted the cheque on being requested for by the proposed 
seller and the cheque is dishonoured later. The case would 
obviously be different altogether if the proposed purchaser 
voluntarily and out of his own volition says that he is not 
interested to purchase the  property  and so the  purchase 
money should be refunded to him and in that case only the 
suit of the proposed purchaser for specific performance of 
contract  would  be  bad  for  waiver,  estoppel  and 
acquiescence.

29. In the  result,  the  issue at  hand is  answered in the 
affirmative and in favour of the plaintiff.

Finding upon issue no. 6 with reasons

30. The  claim  of  the  defendant  no.  2   is  that  on 
22.10.2007 a registered deed of agreement No. 12953/07 
was entered into between him and Late Ananda Ram Bora 
for  sale  of  the  schedule  flat  for  Rs.  17,50,000/-  and  an 
advance of Rs. 50,000/- was paid to Late Ananda Ram Bora 
that day. The defendant no. 2 availed loan from bank and 
paid  the  remaining  consideration  amount  and  thereafter 
Late Ananda Ram Bora executed and registered sale deed 
No.  16222/2007  dated  05.12.2007  in  favour  of  the 
defendant  no.  2.  The  defendant  no.  2  had  visited  the 
schedule  flat  and  found  that  the  same  was  under  the 
occupation  of  tenants  of  Late  Ananda  Ram  Bora.  Late 
Ananda  Ram  Bora  had  promised  him  to  deliver  the 
possession of the flat within ten days of execution of the 
sale deed. But, as Late Ananda Ram Bora failed to hand 
over possession of the schedule flat to the defendant no. 2, 
the latter was allowed to temporarily occupy one small flat 
in the 2nd floor and one car parking space/garage in ground 
floor on 25.12.2007. At that point of time, for the first time 
Late Ananda Ram Bora informed him that the plaintiff was 
obstructing  in  delivery  of  possession  of  the  1st floor. 
Subsequently,  in  the  meetings  held  between the  plaintiff 
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and Late Ananda Ram Bora on 09.01.2008 and 11.01.2008, 
the  latter  agreed to  pay  Rs.  12,00,000/-  to  the  plaintiff. 
However,  Late  Ananda Ram Bora issued a cheque of  Rs. 
11,00,000/- to the plaintiff as final settlement but the same 
was dishonoured due to insufficient funds. Subsequently, 
the plaintiff forcibly entered into one part of the suit flat and 
let it out to his brother-in-law.

31. In  his  written  statement  to  the  counter  claim,  the 
plaintiff has stated  inter alia that the defendant no. 2 had 
obtained the alleged agreement for sale fraudulently taking 
advantage  of  the  ill-health  and  unsound  mind  of  Late 
Ananda Ram Bora. He has stated that Late Ananda Ram 
Bora  also  had  no  lawful  authority  to  execute  any  such 
agreement in favour of the defendant no. 2 during existence 
of  the  earlier  agreement  dated  28.08.2007  executed  in 
favour of the plaintiff. The plaintiff has further alleged that 
the  defendant  no.  2  was  very  much  aware  about  the 
agreement for sale dated 28.08.2007 entered into between 
Late Ananda Ram Bora and the plaintiff prior to his alleged 
sale deed dated 05.12.2007. The plaintiff  has also stated 
that the defendant no. 2 had fraudulently manufactured the 
alleged  sale  deed  despite  his  knowledge  about  the 
transaction  between  the  plaintiff  and  Late  Ananda  Ram 
Bora.

32. I have taken stock of the rival contentions of both the 
sides. I  have also gone through the evidence tendered by 
both the sides in support of their respective contentions. Let 
me, first of all, state here that the defendant no. 2 has been 
able to establish from the documentary evidence adduced 
by him that on 22.10.2007 he had entered into a registered 
deed  of  agreement  No.  12953/07  (certified  copy  Ext.  A; 
original Ext. S) with Late Ananda Ram Bora for purchasing 
the schedule flat for a consideration of Rs. 17,50,000/- and 
paid  an advance of  Rs.  50,000/-  on that  particular  date 
(vide  money  receipt,  Ext.  H).  The  defendant  no.  2  had 
availed term loan of Rs. 18,26,000/- from the Bank jointly 
with  his  wife.  He  has  exhibited  the  loan  sanction  letter 
dated 19.11.2007 as Ext. F. Thereafter, on 30.11.2007, he 
had paid Rs. 2,90,000/- to Late Ananda Ram Bora in cash 
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(vide money receipt, Ext. I)  and later on he had paid the 
remaining amount of Rs. 14,10,000/- to Late Ananda Ram 
Bora by a cheque. The defendant no. 2 has exhibited the 
relevant statement of account as Ext. P, true copy of the 
concerned cheque as Ext. Q and the certificate issued by 
the Bank as Ext. R. Thereafter, Late Ananda Ram Bora had 
executed and registered sale deed No.  16222/2007 dated 
05.12.2007 (Ext. C and Ext. T) in favour of the defendant 
no. 2. It, thus, appears that the defendant no. 2 had paid 
the entire consideration money to Late Ananda Ram Bora 
and finally a deed of sale was executed in his favour by Late 
Ananda Ram Bora. However, the prime question which is 
required to be answered to decide this issue as well as the 
instant suit is as to whether the defendant no. 2 is a bona 
fide purchaser of the schedule flat for consideration without 
notice of the original contract between the plaintiff and the 
husband of the defendant no. 1.    

33. As I have already observed in course of my discussion 
on  issue  no.  4,  one  of  the  essential  elements  of  sale  of 
immovable property is that the property must be conveyed 
or handed over absolutely to the purchaser by the seller. In 
our  case,  though  the  sale  deed  was  executed  by  Late 
Ananda  Ram  Bora  in  favour  of  the  defendant  no.  2  on 
05.12.2007,  the  possession  of  the  schedule  flat  was  not 
admittedly delivered to him. According to the defendant no. 
2, Late Ananda Ram Bora had promised him to deliver the 
schedule flat  within 10 days of  the execution of  the sale 
deed. It is, thus, important to bear in mind that the sale 
deed was executed in favour of the defendant no. 2 without 
delivering the schedule flat. As alleged by the defendant no. 
2,  he had visited the schedule  flat  earlier  and found the 
same under occupation of the tenants of Late Ananda Ram 
Bora who had admitted to be so and had informed him that 
they were going to vacate the flat shortly. Therefore, before 
execution of the registered sale deed the defendant no. 2 
should  have  pondered  over  the  matter  as  to  why  Late 
Ananda  Ram  Bora  was  not  delivering  possession  of  the 
schedule  flat  at  that  point  of  time.  The  defendant  no.  2 
ought  not  to  have  proceeded  with  the  execution  of  the 
registered sale deed without making due enquiry as to why 
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Late  Ananda  Ram  Bora  was  deferring  the  delivery  of 
possession  of  the  schedule  flat  on  the  said  date.  The 
defendant  no.  2  ought  to  have  enquired  as  to  why  the 
possession could not be delivered to him by Late Ananda 
Ram Bora when the tenants were of Late Ananda Ram Bora 
according  to  him.  All  these  facts  go  to  show  wilful 
abstention from an enquiry or search which the defendant 
no. 2 ought to have made before the registration of the sale 
deed. 

34. It is pertinent to state here that as per Section 3 of the 
Indian Evidence Act a person is said to have notice of a fact 
when he actually knows that fact, or when, but for wilful 
abstention from an enquiry  or search which he  ought  to 
have made, or gross negligence, he would have known it. In 
our case, as I have already stated hereinbefore, inability on 
the part of Late Ananda Ram Bora to deliver the possession 
of the schedule flat to the defendant no. 2 on the date of 
execution  of  the  sale  deed  was  by  no  means  so  easy  a 
matter that the defendant no. 2 should not have paid any 
heed to it. This is so particularly because it was made clear 
to  him  earlier  that  the  flat  in  question  was  allegedly  in 
possession of Late Ananda Ram Bora through his tenants 
and this fact was allegedly informed to the defendant no. 2 
by  the  tenants  as  well.  It  was  unquestionably  a  serious 
matter  from the  point  of  view of  the  defendant  no.  2  as 
because he had allegedly parted with a huge amount of Rs. 
17,50,000/-  for  the  schedule  flat,  Rs.  50,000/-  and  Rs. 
2,90,000/- in cash and Rs. 14,10,000/- by cheque (as it 
appears from the counter claim). Fact also remains that it 
was not specifically stated in the recitals of the sale deed in 
question  that  the  delivery  of  possession  would  be  made 
within 10 days and the defendant no. 2 ought to have taken 
note of this aspect as well. Therefore, I am inclined to hold 
that the defendant no. 2 had the constructive notice of the 
original contract between the plaintiff and the husband of 
the defendant no. 1.

35. The  agreement  for  sale  entered  into  between  the 
plaintiff  and  the  husband  of  the  defendant  no.  1  was  a 
registered agreement, registered vide Deed No. 10718 dated 
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28.08.2007.  As  I  have  already  concluded  in  my  finding 
upon issue No. 4, the possession of the schedule flat was 
delivered  to  the  plaintiff  as  a  part-performance  of  the 
registered agreement for sale. Sub-section (1A) of Section 17 
of the Registration Act, 1908, provides that the documents 
containing  contracts  to  transfer  for  consideration,  any 
immovable property for the purpose of section 53A of the 
Transfer  of  Property  Act,  1882  (4  of  1882)  shall  be 
registered  if  they  have  been  executed  on  or  after  the 
commencement of the Registration and Other Related laws 
(Amendment)  Act,  2001,  and  if  such  documents  are  not 
registered on or after such commencement, then, they shall 
have no effect for the purposes of the said section 53A. As 
the agreement for sale in question contained a recital for 
delivery  of  possession  of  the  schedule  flat  and  the 
possession thereof was accordingly delivered to the plaintiff 
as part-performance of the said agreement for sale, the said 
agreement for sale was compulsorily registrable as per sub-
section  (1A)  of  Section  17  of  the  Registration  Act,  1908. 
What  I  actually  want  to  mention  here  is  that  as  per 
Explanation I to Section 3 of the Transfer of Property Act, 
registration of  an instrument required to be compulsorily 
registered operates as notice of the transaction contained in 
the instrument. Where a document is required by law to be 
registered and has been duly registered, it will operate as 
notice  not  only  of  the  fact  of  registration  but  also  of  all 
material facts affecting the property which either appear on 
the face of the deed or can be reasonably inferred from its 
contents.  Coming to  our  case,  as  the  agreement  for  sale 
entered into between the plaintiff and the husband of the 
defendant no.  1 was compulsorily registrable and was so 
registered, the same shall operate as a notice by virtue of 
Explanation I to Section 3 of the Transfer of Property Act 
and  therefore  the  defendant  no.  2,  who  claims  to  have 
subsequently purchased the schedule flat on the strength of 
the sale deed, is deemed to have constructive notice of the 
same.      

36. It was held in a reported case,  Joginder Singh and 
Ors. Vs. Nidhan Singh and Ors.,  MANU/PH/0019/1996: 
AIR 1996 P&H 120, that  where, on the land in respect of 
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which an agreement to sell  had been entered into,  being 
sold by the vendor to another person in breach of contract 
of sale, the person in whose favour an agreement to sell was 
executed  by  the  vendor  earlier  brings  a  suit  for  specific 
performance  of  the  contract  against  the  vendor  and  the 
transferee from him, the onus is on the transferee to prove 
that  he  had  no  notice  of  the  prior  agreement  to  sell  in 
favour of that person. This onus can only be discharged by 
the  evidence  led  in  the  case.  The  mere  denial  by  the 
transferee to the effect that he had no notice of the previous 
contract for sale will not discharge the onus that rests on 
him. In our case, the defendant no. 2 has pleaded that he 
had  personally  talked  with  the  tenants  who  were  some 
students  and  they  admitted  that  they  were  tenants  of 
Ananda Ram Bora and they were going to vacate the flat in 
question shortly. But, mere pleading is not sufficient. The 
defendant no. 2 ought to have proved this fact by adducing 
evidence.  He  could  have  examined one  or  more  of  those 
tenants as his witnesses in this case. It is pertinent to note 
here that though the defendant no. 2 has pleaded that he 
had personally talked with the tenants, he has abstained 
from mentioning  the  specific  date  or  dates  when he  had 
visited them, and he  has not  also stated anything  about 
their names and other particulars.  It may be stated here 
that  the  defendant  no.  2  has  examined as  many  as  five 
witnesses and out of them DW2 and DW3 have both stated 
in their cross-examination that they do not remember when 
(on  which  date)  they  went  to  the  house  of  Ananda  Ram 
Bora. DW2 has stated that at that time when they had gone 
there, there were tenants in the house which Ananda Ram 
Bora wanted to sell. DW2 has further stated that he, Amal 
Dey, the defendant no.  2 and his wife again went to the 
house  of  Ananda  Ram  Bora  in  2007,  but  he  does  not 
remember the date. DW2 has thereafter deposed that when 
they went there, the tenants (boys) were not there in the 
flat. It, thus, appears that the defendant no. 2 has not been 
able to discharge his onus that he had no notice of the prior 
agreement to sell in favour of the plaintiff.

37. Having discussed all the above things, let me say at 
last that the defendant no. 2 cannot have any right, title 
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and interest over the schedule flat also because the interest 
of the plaintiff in the schedule flat is protected on the basis 
of the doctrine of part performance. The plaintiff appears to 
have fulfilled all the necessary requirements for attraction 
of  the Section 53A of  the Transfer  of  Property Act in his 
favour as stated herein below:

(1)  there is  an agreement for  sale  of  the schedule  flat  in 
writing between the  plaintiff  and Late  Ananda Ram Bora 
and  the  same  is  registered  as  per  Section  17(1A)  of  the 
Registration Act;

(2) the plaintiff had taken possession of the schedule flat on 
28.08.2007 in pursuance of the agreement for sale and he 
is still in possession thereof;

(3) the plaintiff paid  the advance money of Rs. 7,00,000/- 
on 28.08.2007 on the date of execution of the agreement for 
sale,  and  subsequently  on  15.09.2007  he  paid  another 
amount of Rs. 5,00,000/- to Late Ananda Ram Bora.     

(4)  the  plaintiff  has  always  been  ready  and  willing  to 
perform his part of the contract for sale.

38. In view of the above discussion on the instant issue, I 
am inclined to hold that the defendant no. 2 cannot have 
any right, title and interest over the schedule flat. In the 
result, the issue is answered in the negative and in favour 
of the plaintiff.

Finding upon issue no. 7 with reasons

39. In  view  of  my  finding  upon  the  issue  no.  6,  the 
defendant  no.  2  is  not  entitled  to  recovery  of  khas 
possession of the schedule flat from the plaintiff. The issue 
is accordingly answered in the negative and in favour of the 
plaintiff.

Finding upon issue no. 8 with reasons 

40. In  view  of  the  foregoing  discussion,  the  plaintiff  is 
entitled  to  enforce  specific  performance  of  the  registered 
agreement  for  sale  dated  28.08.2007.  As  I  have  already 
observed in course of  my discussion on issue no.  6,  the 
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defendant  no.  2  had  the  notice  of  the  original  contract 
between  the  plaintiff  and  Late  Ananda  Ram  Bora,  and, 
therefore,  the  plaintiff  is  entitled  to  enforce  specific 
performance  of  the  contract  for  sale  dated  28.08.2007 
against the defendant no. 2 as per provision contained in 
Section 19(b) of the Specific Relief Act, 1963.

41. I  would like state  here one significant  aspect  of  the 
matter which should not be left unstated. It appears from 
the materials on record that the conduct of the side of the 
defendant no.  1 has not  been proper  all  along.  She filed 
unarguably cryptic written statement and thereafter failed 
to appear in the suit all along. There cannot be any doubt 
from the established facts that her deceased husband had 
taken double benefit out of the schedule flat. Her deceased 
husband Ananda Ram Bora had received a total sum of Rs. 
12,00,000/-  from  the  plaintiff  for  the  schedule  flat. 
Subsequently,  he  had  also  received  a  total  sum  of  Rs. 
17,50,000/- from the defendant no. 2 for the schedule flat. 

42. Therefore, to do complete justice some relief needs to 
be given to the defendant no. 2 in his counter claim so that 
he may not suffer adversely. The excess money which had 
gone to the deceased husband of the defendant no. 1 in the 
name of the schedule flat has to be recovered from the legal 
heirs of the deceased defendant no. 1 and paid back to the 
defendant no. 2. Accordingly, the defendant no. 2 is entitled 
to recover, from the legal heirs of the deceased defendant 
no. 1, the amount paid by him to Late Ananda Ram Bora 
minus the balance consideration amount which the plaintiff 
shall pay to him for enforcing specific performance. Thus, 
the defendant  no.  2 is  entitled to recover,  from the legal 
heirs of  the deceased defendant no.  1, an amount of  Rs. 
14,50,000/-. The issue at hand is answered accordingly.

ORDER

43. In the result, the plaintiff is entitled to enforce specific 
performance  of  the  contract  for  sale  dated  28.08.2007 
against the defendant no. 2 as per provision contained in 
Section 19(b) of the Specific Relief Act, 1963. The plaintiff is 
directed to deposit the balance consideration amount of Rs. 
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3,00,000/- (rupees three lakhs) before the Executing Court 
within a period of three months from the date of the decree, 
and thereafter the defendant no. 2, on receipt of the said 
amount, shall execute a registered sale deed in favour of the 
plaintiff  within  the  next  three  months  from  the  date  of 
deposit  of  the  balance  consideration  amount  by  the 
plaintiff. In the event of neglect or refusal on the part of the 
defendant  no.  2  to  execute  the  registered  sale  deed  as 
directed, the decree shall be executed as per provision of 
Order  XXI  Rule  34,  CPC.  The  suit  of  the  plaintiff  is 
accordingly decreed on contest with the above relief.

44. The  defendant  no.  2  is  not  entitled  to  any  relief  in 
respect of the schedule flat as sought in his counter claim, 
but  he  is  entitled  to  recover,  from the  legal  heirs  of  the 
deceased defendant no. 1, the amount paid by him to Late 
Ananda Ram Bora less the balance consideration amount 
as aforesaid. In other words, the defendant no. 2 is entitled 
to recover, from the legal heirs of the deceased defendant 
no. 1, an amount of Rs. 14,50,000/- (rupees fourteen lakhs 
fifty thousand). The counter claim of the defendant no. 2 is 
accordingly decreed on contest with only the above relief.

45. Considering the facts and circumstances of this case, 
parties shall bear their own costs.

46. A decree be drawn accordingly  within 15 days from 
today  and  the  case  record  be  consigned  to  the  Record 
Room.

Given under my hand and the seal of this Court on 
this the 5th day of November, 2013, at Guwahati.

     

     Civil Judge No. 3,
     Kamrup, Guwahati.

Typed and corrected by me,

Civil Judge No. 3,
Kamrup, Guwahati.
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APPENDIX
Witnesses examined by the Plaintiff:
1. Sri Ghanashyam Barman (PW1)
2. Sri Kritik Deka (PW2)
3. Sri Pradeep Kakati (PW3)
Documents exhibited by the Plaintiff:
1.  Registered  Agreement  for  sale  no.  10718/07  dated 
28.02.2007 (Ext. 1)
2. Money Receipt dated 15.09.2007 (Ext. 2)
3. Declaration dated 08.11.2007 (Ext. 3)
4.  Cheque  bearing  no.  302768 dated  08.01.2008 for  Rs. 
11,00,000/- (Ext. 4)
5. Deposit slip dated 08.01.2008 in respect of Ext. 4 cheque 
(Ext. 5)
6. Return Memo in respect of Ext. 4 cheque (Ext. 6)
7. Deposit slip dated 20.02.2008 in respect of Ext. 4 cheque 
(Ext. 7)
8. Return Memo in respect of Ext. 4 cheque (Ext. 8)
9. Registered deed of sale no. 16222/07 dated 05.12.2007 
(Ext. 9)
10. Legal notice dated 18.02.2008 (Ext. 10)
Witnesses examined by the Defendant no. 2:
1. Sri Hem Chandra Gohain (DW1)
2. Sri Jogen Hazarika (DW2)
3. Sri Amal Dey (DW3) 
4. Sri Tarakeswar Kalita (DW4)
5. Sri Nitul Ch. Das (DW5)
Documents exhibited by the Defendant no. 2:
1.  Certified copy of  the  deed of  agreement for  sale  being 
deed no. 12953/2007 dated 22.10.2007 (Ext. A)
2. Letter of allotment dated 30.11.2007 (Ext. B)
3.  Deed  of  sale  being  deed  No.  16222/2007  dated 
05.12.2007 (Ext. C)
4. Non-encumbrance Certificate (Ext. D)
5. Copy of affidavit (Ext. E)
6. Loan sanction letter dated 19.11.2007 (Ext. F)
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7. Letter dated 06.12.2007 regarding creation of mortgage 
(Ext. G)
8. Copy of money receipt dated 24.10.2007 (Ext. H)
9. Money receipt dated 30.11.2007 (Ext. I)
10. Order dated 19.06.2008 in respect of mutation (Ext. J)
11. Order of mutation in municipal holding (Ext. K)
12. Extract of assessment of holding (Ext. L)
13. Municipal tax-paying receipts (Ext. M series)
14. Abstract of municipal holding (Ext. N)
15. Notice issued by Municipal Corporation (Ext. O)
16. Statement of account (Ext. P)
17. True copy of cheque issued by bank (Ext. Q)
18. Certificate issued by bank (Ext. R)
19. Original of Ext. A (Ext. S)
20. Original of Ext. C (Ext. T)
21. Copy of FIR dated 07.02.2008 (Ext. Ka)

     Civil Judge No. 3,
     Kamrup, Guwahati.
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