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Form No. (J) 2

HEADING OF JUDGMENT IN ORIGINAL SUIT

District: Kamrup

IN THE COURT OF CIVIL JUDGE NO.3, KAMRUP, GUWAHATI

Present: Shri Jaspal Singh, AJS,
Civil Judge No.3,
Kamrup, Guwahati

Wednesday, the 6th day of November, 2013

Title Suit No. 154 of 2006

Akdas Ali Mir..........................................................Plaintiff

versus

1. President, Kamarpatty Masjid Committee
2. Secretary, No. 2 Lakhtokia Masjid Committee
3. Principal, Darul Ulum, Garigaon
4. Md. Ajimul Huda Khan.................................Defendants

5.  Mustt.  Rejia  Rahman........................Proforma 
defendant

This  suit  coming  on  for  final  hearing  (arguments)  on 
23.07.2013,  03.08.2013,  26.08.2013,  03.09.2013  and 
03.10.2013 in presence of:–

Advocate for the Plaintiff: Mr. L. Talukdar 
Advocate for the Defendants: Mr. A. Sattar, Mr. N. Alam

And having stood for consideration to this day, the Court 
delivered the following judgment:--

J U D G M E N T

1. This is a suit for declaration, recovery of possession, 
injunction and cancellation of instrument.

2. The case of the plaintiff is that he is the brother of Late 
Husna  Ara  Khatoon  and  the  proforma  defendant.  Late 
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Husna Ara Khatoon was the owner of the suit property as 
described in the schedule to the plaint. She died unmarried 
on  14.07.2003  leaving  behind  no  Class-I  heir.  The  suit 
property was devolved upon the plaintiff as a reversioner by 
operation of law. The defendant no. 4 was a tenant under 
Husna Ara Khatoon since 01.10.1976. On her death, the 
plaintiff asked the defendant no. 4 to enter into a tenancy 
agreement with him. The defendant no. 4 kept deferring the 
matter and eventually in July 2003 revealed that Husna Ara 
Khatoon had gifted out the suit property to defendants no. 
1, 2 and 3. The plaintiff got in touch with defendants no. 1, 
2 and 3 and came to know that Husna Ara Khatoon had 
instituted Title Suit No. 53/89 against the defendant no. 4 
in  connection  with  the  tenancy  in  the  suit  property  and 
during  the  pendency  of  the  suit  she  had  gifted  the  suit 
property to defendants no. 1, 2 and 3 and the said suit was 
finally decreed on compromise vide order dated 14.7.2003. 
The  contention  of  the  plaintiff  is  that  the  purported Gift 
Deed  No.  1791  dated  18.04.1998  and  the  connected 
Rectification  Deed  No.  5254  dated  23.09.1998  did  not 
confer any right, title and interest in defendants no. 1, 2 
and 3 inasmuch as the subject-matter of the gift was  sub 
judice at the time of the making of the gift and there was no 
delivery  of  possession of  the  property  and resultantly  no 
acceptance  by  the  so  called  donees  till  the  death  of  the 
donor  Husna  Ara  Khatoon.  Therefore,  according  to  the 
plaintiff,  the  said  instruments  are  void,  illegal  and 
inoperative. The plaintiff claims that since the suit property 
was never vested in defendants no. 1, 2 and 3 neither they 
can  deny  his  right,  title  and  interest  thereon  with  effect 
from  14.07.2003  nor  can  the  defendant  no.  4  refuse  to 
create  a  tenancy  under  him on  the  death  of  Husna Ara 
Khatoon. The plaintiff also contends that the defendant no. 
4 cannot set up a title in defendants no. 1, 2 and 3 who 
admittedly could not get any delivery of possession of the 
suit property. Hence, this suit.

3. In his written statement, the defendant no. 4, besides 
denying the contentions of the plaintiff, stated inter alia as 
follows:
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(1) The suit is barred by limitation,  res judicata and non-
joinder of necessary party.

(2) Husna Ara Khatoon had validly made the gift in respect 
of the suit property in favour of defendants no. 1, 2 and 3.

(3) Defendants no. 1, 2 and 3 had taken possession of the 
gifted property with active support and co-operation of the 
defendant  no.  4  and  thereafter  the  defendant  no.  4  had 
attorned them as his landlord.

(4) A fresh deed of tenancy dated 28.03.2003 was entered 
into, the terms and conditions of which formed part of the 
compromise petition dated 21.06.2003 based on which T.S. 
53/1989 was compromised vide order dated 14.07.2003.

(5) As on the date of 14.07.2003 there remained nothing of 
the suit property in the name of Husna Ara Khatoon to be 
inherited by, or devolved by reversion on, the plaintiff, and 
the suit property became the sole and absolute property of 
defendants no. 1, 2 and 3 with effect from 18.04.1998.

4. In their joint written statement, defendants no.  1, 2 
and  3,  besides  denying  the  contentions  of  the  plaintiff, 
stated inter alia as follows:

(1)  The  suit  is  barred  by  limitation  and  non-joinder  of 
necessary party.

(2) Husna Ara Khatoon had validly donated her ancestral 
landed property in their favour for religious and charitable 
purpose and accordingly they had stepped into her shoes 
and taken over possession of the same through the existing 
tenant i.e. the defendant no. 4.

(3)  The  plaintiff  had  full  knowledge  and  information 
regarding execution of Gift Deed No. 1791 dated 18.04.1998 
and the Rectification Deed No. 5254 dated 23.09.1998 from 
the  very  beginning  as  he  himself  is  involved  in  various 
charitable  and  religious  activities  in  Guwahati  and  more 
particularly involved in all kinds of activities of institutions 
of the answering defendants.
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(4)  T.S.  53/1989 was a  landlord-tenant  suit  wherein  the 
title of the plaintiff was not in issue, and, therefore, there 
was no illegality or irregularity in execution of the Gift Deed 
and the related Rectification Deed.

(5)  On  the  strength  of  the  said  Deeds  the  answering 
defendants got impleaded as plaintiffs in T.S. 53/1989 and 
later  on  executed  Agreement  for  Tenancy  No.  1620/03 
dated 28.03.2003 and also filed joint compromise petition 
dated 21.06.2003 based on which compromise decree dated 
14.07.2003 was passed in the said suit.

(6)  Vide  the  said  Agreement  of  Tenancy,  the  answering 
defendants  had agreed to  obtain  construction permission 
upto the  extent  of  ground and two upper  floors  and the 
defendant no. 4 had agreed to do the required constructions 
thereon.  However,  the  GMC  and  the  GMDA  refused  to 
accord construction permission as the land was involved in 
T.S. 53/1989.

ISSUES

5. The following issues were framed in this suit on the 
basis of the pleadings on record:

1) Whether there is any cause of action for the suit?

2)  Whether  the suit  is  maintainable  in present form and 
order?

3) Whether the suit is barred by limitation?

4) Whether the suit is barred by res judicata?

5) Whether the Gift Deed No. 1791 dated 18.04.1998 and 
Rectification  Deed  No.  5254  dated  13.09.1998  are  void, 
illegal and inoperative?

6) Whether the plaintiff has right, title and interest as heir 
apparent in the suit property described in the schedule to 
the plaint?

7)  Whether  the  plaintiff  is  entitled  to  get  the  relief  as 
claimed?
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8) What other relief/reliefs the parties are entitled to get?

DISCUSSION, DECISION AND REASONS THEREFOR

6. During trial,  the plaintiff  examined only one witness 
while the defendants examined three witnesses. I have gone 
through  the  pleadings  of  the  parties  and  the  evidence 
tendered on record. I have also heard the arguments of both 
the sides.

Finding upon issue no. 1 with reasons

7. The  plaintiff  has  instituted  this  suit  primarily  for 
cancellation  of  the  Gift  Deed No.  1791 dated 18.04.1998 
and  the  connected  Rectification  Deed  No.  5254  dated 
23.09.1998. The main contention of the plaintiff in this suit 
is that the said Gift Deed and the connected Rectification 
Deed  did  not  confer  any  right,  title  and  interest  in 
defendants  no.  1,  2  and  3  inasmuch  as  there  was  no 
delivery  of  possession of  the  property  and resultantly  no 
acceptance  by  the  so  called  donees  till  the  death  of  the 
donor  Husna  Ara  Khatoon.  On  the  other  hand,  the 
defendants have claimed in this suit that Late Husna Ara 
Khatoon  had  validly  gifted/donated  her  ancestral  landed 
property in favour of defendants no. 1, 2 and 3 for religious 
and charitable purpose and accordingly they had stepped 
into  her  shoes  and  taken  over  possession  of  the  same 
through  the  existing  tenant  i.e.  the  defendant  no.  4. 
Needless it is to say, the plaintiff will have to prove all facts 
alleged by him in this suit to get a decree in his favour. 
Therefore,  I  arrive  at a conclusion that  there is  cause of 
action for this suit. The issue is accordingly answered in the 
affirmative and in favour of the plaintiff.

Finding upon issue no. 2 with reasons

8. Though the  defendants have alleged in their  written 
statements  that  the  suit  is  not  maintainable,  I  find  no 
reason  whatsoever  for  holding  that  the  suit  is  not 
maintainable.  The  defendants  have  alleged  ‘bar  by 
limitation’,  ‘bar  by  res  judicata’  and  ‘non-joinder  of 
necessary  party’  as  the  main  grounds  for  non-
maintainability of this suit. But, in view of my finding upon 
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issue no. 3, the suit is not barred by limitation, and in view 
of my finding upon issue no. 4, the suit is not barred by res 
judicata. This apart, in this suit the plaintiff has assailed 
the Gift Deed (and the connected Rectification Deed), and 
defendants no. 1, 2 and 3 are the donees as per the Gift 
Deed,  not  the  Meer  Afsar  Ali  Charitable  Society,  and, 
therefore, to my considered view, this suit cannot be bad for 
non-joinder of Meer Afsar Ali Charitable Society. The issue 
is answered in the affirmative and in favour of the plaintiff. 

Finding upon issue no. 3 with reasons

9. The  defendants  have  alleged  in  their  written 
statements that  the  suit  is  barred by limitation.  Learned 
advocates  for  defendants  no.  1,  2  and  3  as  well  as 
defendant no. 4 have submitted in course of arguments that 
the  suit  is  barred  by  limitation  as  per  Article  59  of  the 
Schedule to the Limitation Act. It needs mentioning that as 
per Article 59 the period of limitation for a suit to cancel or 
set aside an instrument or decree or for the rescission of 
contract is three years and the period begins to run when 
the facts  entitling the plaintiff  to  have  the  instrument or 
decree cancelled or set aside or the contract rescinded first 
became  known  to  him.  The  plaintiff  has  averred  in  the 
plaint that in the 3rd week of July 2003 only he came to 
know  from  the  defendant  no.  4  that  Late  Husna  Ara 
Khatoon had gifted out the suit property to defendants no. 
1, 2 and 3. On the other hand, the contention of defendants 
no. 1, 2 and 3 is that the plaintiff had full knowledge and 
information  regarding  execution  of  Gift  Deed  No.  1791 
dated  18.04.1998  and  the  Rectification  Deed  No.  5254 
dated  23.09.1998  from  the  very  beginning.  But,  the 
defendants have not been able to show in this suit that the 
plaintiff had knowledge about the making of the gift since 
the very beginning.

10. There is no cogent material in this case relating prior 
to the date of Ext. C (23.07.2003) to show that the plaintiff 
had any knowledge about the making of the gift. Be it stated 
that as per Ext. C the plaintiff along with their other family 
members  and  well-wishers,  in  a  family  meeting  held  on 
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23.07.2003 on the completion of 10 days’ Ziarat ceremony 
of Late Husna Ara Khatoon, had taken resolutions for giving 
effect  to the last  desire  of  Late  Husna Ara Khatoon.  The 
plaintiff  has  deposed  in  his  cross-examination  that  in 
resolution  no.  1  of  Ext.  C  he  had  admitted  about  his 
knowledge  and information regarding  execution of  Ext.  2 
and Ext. 3 by Husna Ara Khatoon in her lifetime. So, if the 
date  of  knowledge  of  the  execution  of  Gift  Deed  and 
Rectification Deed is taken to be 23.07.2003 (that is, the 
date of Ext. C), then as per Article 59 the suit ought to have 
been instituted on or before 23.07.2006. The instant suit 
was, however, instituted on 13.07.2006, that is, well within 
the period of limitation. Therefore, the suit is not barred by 
limitation.  The  issue  is,  accordingly,  answered  in  the 
negative and in favour of the plaintiff.

Finding upon issue no. 4 with reasons

11. The  defendant  no.  4  has  alleged  in  his  written 
statement that  the instant suit  is  barred by  res judicata. 
But I am not convinced it is really so barred. The previous 
suit, T.S. 53/1989, was not admittedly between the same 
parties as in the instant suit and the matter directly and 
substantially in issue in the present suit was not directly 
and substantially in issue in the previous suit. The previous 
suit  was  for  a  landlord-tenancy  suit  for  ejectment  and 
arrears  of  rent,  while  the  present  suit  is  basically  for 
cancellation of instruments. Therefore, I unhesitatingly hold 
that the present suit is not barred by res judicata. The issue 
at hand is answered in the negative and in favour of the 
plaintiff.  

Finding upon issue no. 5 with reasons

12. The contention of  the plaintiff  is  that  the  purported 
Gift Deed No. 1791 dated 18.04.1998 (Ext. 2) along with the 
Rectification Deed No. 5254 dated 13.09.1998 (Ext. 3) did 
not confer any right, title and interest in defendants no. 1, 2 
and 3 as because (1) there was no delivery of possession of 
the property in their favour and resultantly no acceptance 
thereof by them; and (2) there is a condition in the said gift 
deed  that  one-fourth  portion  of  the  income  of  the  gifted 
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property will be used for maintenance of the donor. But, let 
me straightaway say that the contention of the plaintiff is 
not  worth  accepting.  The  discussion  made  herein  below 
explains why I say so. 

13. The three necessary elements which constitute a valid 
and  a  complete  gift  under  the  Mohammedan  Law  are 
declaration  of gift by  the  donor,  acceptance  of 
the gift express or implied by the donee and delivery of the 
subject matter of the gift by the donor to the donee. Learned 
advocate for the plaintiff has placed reliance on the decision 
of the Hon’ble Supreme Court in Hafeeza Bibi and Ors. Vs. 
Shaikh Farid and Ors.,  MANU/SC/0557/2011: (2011) 5 
SCC 654, wherein Their Lordships reiterated the said three 
essential requisites of a gift under the Mohammedan Law. 
Learned  advocate  has  also  relied  on  a  decision  of  the 
Hon’ble Supreme Court in  Abdul Rahim and Ors. Vs. SK. 
Abdul Zabar and Ors.,  MANU/SC/0379/2009: (2009)  6 
SCC 160, wherein the  ratio  decidendi was that under the 
Muslim  law  in  case  of  gift  it  is  necessary  to  transfer 
possession, actual or constructive, for transferring complete 
ownership.

14. Coming  to  our  case,  the  plaintiff  has  categorically 
admitted in his cross-examination that the suit land was 
gifted to three juristic persons in the year 1998. On going 
through the  Gift  Deed (Ext.  2)  it  appears that  there is  a 
clear declaration by the donor that she has gifted/donated 
the schedule property to the donees and handed over the 
possession  thereof  to  them.  Thus,  the  instrument  itself 
speaks  that  the  donor  has  delivered  possession  of  the 
schedule property to the donees and I do not think anything 
more  is  required  to  establish  the  factum  of  delivery  of 
possession. It appears from the Rectification Deed (Ext. 3) 
as well that, on being gifted the property in question by the 
donor  Husna  Ara  Khatoon,  the  three  institutions  (i.e. 
defendants  no.  1,  2  and  3),  through  their  President  / 
Secretary / Principal, have been possessing and managing 
the gifted property.

javascript:fnCitation('MANU/SC/0379/2009');
javascript:fnCitation('MANU/SC/0557/2011');
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15. In this connection, I would like to cite here a decision 
of the Madras High Court. In  Yusuf Rowther Vs. Yusuf 
Rowther,  MANU/TN/0379/1957: (1958)  1 MLJ 14,  it 
was observed by the learned single Judge as follows:

"It  is  no  doubt  true  that  delivery  of possession of  gifted properties  is  an 
essential condition of the validity of the gift and its operative nature under 
the Muslim Law and  it  would  be  for  the  donees  to  establish  it.  But  the 
Courts  below  have  failed  to  appreciate  the  evidentiary  value  of  the 
declaration by the donor which constitutes an admission as against him and 
those claiming under him. In Ext. B-1 the donor said: ''I have by means of 
this  document  settled  on  you,  the  immovable  properties...which  are 
described  hereunder  which  belong  to  me  absolutely  and  which  are  in 
my possession and enjoyment and left them in your possession. Both of you 
shall from this day onwards hold and enjoy in peace the gift properties with 
absolute  right  and with  powers of  alienation...You shall  if  you so  desire 
enjoy  the  settlement  property  jointly  in  common  or  enjoy  the  same  by 
dividing by metes and bounds."

16. The effect of a recital of this type by a donor was the 
subject  of  consideration in an early decision of  the  Privy 
Council  reported in  Sheikh Muhammad Mumtaz Ahmed 
Vs. Zubaida Jan, MANU/PR/0015/1889: (1889) LR 16 IA 
205. One of the points in controversy in that case related to 
the validity of a deed of gift and one of the grounds upon 
which the operative character of the deed was challenged 
was that possession had not been delivered by the donor in 
pursuance of the deed. Sir Barnes Peacock, who delivered 
the judgment of the Privy Council, said:

"In the deed of gift (the donor) declared (an admission by which Usman as 
her heir and all persons claiming through him were bound) that she had 
made the donee; that she had abandoned all connections with them; and 
that  the  donor  was  to  have  complete  control  of  every  kind  in  respect 
thereof."

17. The above decision of the Privy Council is an authority 
for the position that a declaration by the donor of having 
parted  with possession of  the  property  was  an  admission 
and one which was binding upon those who claimed under 
him. Coming to our case, the plaintiff, who claims to be a 
reversioner heir of  Late Husna Ara Khatoon, is bound by 
the explicit declarations by the donor in Ext. 2 as well as 
Ext. 3 to the effect that the possession of the gifted property 
is delivered to the donees.  

javascript:fnCitation('MANU/PR/0015/1889');
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18. The  Title  Suit,  T.S.  53/1989,  was  admittedly  a 
landlord-tenant suit between the landlord Late Husna Ara 
Khatoon and the tenant, the father of the defendant no. 4, 
and it was filed for ejectment and arrears of rent. It is also 
an  admitted  fact  that  defendants  no.  1,  2  and  3  were 
subsequently impleaded in that suit as plaintiffs. The very 
fact  that  defendants  no.  1,  2  and  3  were  impleaded  as 
plaintiffs in that suit goes to show that they had acquired 
interest in the suit property by virtue of the gift made in 
their favour by Late Husna Ara Khatoon. That apart,  the 
suit was disposed of on compromise and in the compromise 
petition (Ext. A) defendants no. 1, 2 and 3 had put their 
signatures  besides  Late  Husna  Ara  Khatoon  and  the 
present defendant no. 4. This goes to show that there was 
definitely  delivery  of  possession  of  the  gifted  property, 
though constructive, in favour of defendants no. 1, 2 and 3.

19. Moving further, the next basis for my maintaining that 
there  was  delivery  of  possession  of  the  gifted  property 
between Late Husna Ara Khatoon and defendants no. 1, 2 
and 3 is admission on the part of the plaintiff regarding Ext. 
B  and  Ext.  C.  The  plaintiff  has  admitted  in  his  cross-
examination that in Ext. B he had termed or named Husna 
Ara Khatoon as the donor/dedicator. He has also stated in 
his cross-examination that he admits the contents of Ext. B 
as true and correct. Upon perusal of Ext. B, it appears that 
the plaintiff had referred to the defendants no. 1, 2 and 3 as 
the  trustees  of  Mir  Afsar  Ali  Memorial  Society  and 
mentioned  therein  that  the  property  in  question  was 
handed over to the said charitable public trust. This shows 
that there was delivery of possession of the gifted property 
in favour of  defendants no.  1,  2 and 3.  The plaintiff  has 
categorically  stated  in  his  cross-examination  that  in 
Resolution  No.  1  of  Ext.  C  he  had  admitted  about  his 
knowledge  and information regarding  execution of  Ext.  2 
(Gift  Deed)  and Ext.  3  (Rectification Deed)  by Husna Ara 
Khatoon in her lifetime. Be it stated that as per Ext. C the 
plaintiff  along with their  other  family  members and well-
wishers,  in  a  family  meeting  held  on  23.07.2003  on  the 
completion of 10 days’ Ziarat ceremony of Late Husna Ara 
Khatoon, had taken some resolutions for giving effect to the 
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last desire of Late Husna Ara Khatoon wherein defendants 
no. 1, 2 and 3 were requested to start construction work 
over the land donated to them without entrusting the same 
upon the tenant. It hardly requires mention that the very 
fact that defendants no. 1, 2 and 3 were requested to start 
construction work over the gifted land goes to show that 
they had possession of the said land, though constructive.

20. Another ground for holding that there was a valid gift 
with  delivery  of  possession  between  Late  Husna  Ara 
Khatoon and defendants no.  1, 2 and 3 is the factum of 
execution of the registered agreement of tenancy vide No. 
1620 dated 28.03.2003 (Ext. 7). In his cross-examination, 
the  plaintiff  has  shown  ignorance  of  the  fact  that  the 
defendant no. 4, by acknowledging the title of defendants 
no. 1, 2 and 3 in the gifted property,  had entered into a 
registered agreement of tenancy on 28.03.2003. Be it stated 
that he has not denied this fact, he has only said he does 
not know. Needless it is to mention here that why should 
the defendant no. 4 enter into a tenancy agreement with the 
Meer Afsar Ali Memorial Charitable Society formed by the 
defendants no. 1, 2 and 3 if the constructive possession of 
the property in question were not delivered to them.

21. There  is  yet  another  ground  for  holding  that 
possession  of  the  property  in  question  was  delivered  in 
favour of defendants no. 1, 2 and 3. It appears from Ext. D 
that  the  suit  property  of  Late  Husna  Ara  Khatoon  was 
mutated in the names of the defendant no. 1 to 3 vide order 
dated 24.09.1998 passed in Mutation Case No. 486/1997-
98.  Mutation  presupposes  possession.  It  is  needless  to 
mention here  that  had the  possession of  the  property  in 
question not been delivered in favour of defendants no. 1 to 
3  by  virtue  of  the  gift,  mutation  would  not  have  been 
granted in their favour.

22. Coming  now  to  another  aspect  of  the  matter,  the 
learned advocate for the plaintiff has assailed the Gift Deed 
(Ext. 2) on the ground that there is a condition in the said 
gift deed that one-fourth portion of the income of the gifted 
property will be used for maintenance of the donor. Relying 
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on  the  decision  of  the  Hon’ble  Supreme  Court  in  Abdul 
Rahim  and  Ors. (supra),  the  learned  advocate  for  the 
plaintiff has submitted that one of the conditions to make a 
valid and complete gift under the Mohammedan Law is that 
the thing gifted should not be accompanied by things not 
gifted i.e. should be free from things which have not been 
gifted.  According to  the  learned advocate,  as in  our  case 
there was a specific recital in the purported Gift Deed (Ext. 
2)  that  one-fourth  portion  of  the  income  of  the  gifted 
property will be used for the maintenance of the donor, the 
said Gift Deed is not a valid one in the eye of law. But, I am 
of  the  considered  view that  the  learned  advocate  for  the 
plaintiff  has overlooked the  important  aspect  that  as per 
Ext. 2 the donor had absolute transferred the corpus of the 
property in favour of defendants no. 1, 2 and 3 but had only 
retained one-fourth of the usufruct in the property and that 
too only for the rest of her life.               

23. In Mohammedan Law there is a significant distinction 
between  the  corpus  of  the  property  itself  (ayn)  and  the 
usufruct in the property (manafi). One point of distinction is 
that  when  the  corpus  of  the  property  is  transferred  the 
transfer  is  absolute  without  any  limitation  or  restriction, 
whereas the transfer of the usufruct in the property is only 
for a limited period. As soon as the corpus of the property is 
transferred  it  becomes  the  absolute  property  of  the 
transferee and the transferor ceases to be the owner. This 
very distinction between ayn and manafi is the basis for the 
proposition  that  a  gift  of  the  corpus  of  the  property  (for 
example, garden, land with a rented house,  etc.)  coupled 
with a condition that the donor shall enjoy the usufruct in 
the  property  or  part  thereof  during  his  lifetime  is  valid 
according to the Mohammedan Law. This is so because the 
corpus of the property which is the subject-matter of the 
gift  is  absolutely  transferred  to  the  donee  and  only  the 
usufruct in the property is there with the donor and that 
too only for a limited period.

24. In this connection, I would like to place reliance on a 
decision  of  the  Madras  High  Court.  In  a  reported  case, 
Jameela  Beevi  and  Ors.  Vs. Sheik  Ismail, 
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MANU/TN/0355/1979: (1979) 1 MLJ 82, it was held as 
follows:

"It  is  well  established that  in  order  to  constitute  a  valid  gift  under  the 
Mohammedan Law, the three necessary elements which constitute such a 
gift are, a declaration of gift by the giver, the acceptance of the gift by the 
donee which acceptance may be expressed or may be inferred by necessary 
implication and lastly delivery of possession of the subject matter of the gift 
by the donor to the donee. But in the course of time certain exceptions have 
been engrafted  in  the  matter  of  the  upholding  of  a  gift  notwithstanding 
immediate delivery of possession of the subject-matter of the gift. One such 
exception is a case where the donor without reserving dominion over the 
corpus of the property or any share therein, stipulates only for a right to 
enjoy the income from the property during his lifetime or makes the gift  
subject to a condition that the donee shall pay the whole of the income from 
the property or the part thereof to a person of his choice during the lifetime 
of such a person. Though this appears to be an apparent exception to the 
generality of the rule embodying the three conditions which would make a 
valid gift, yet it is not really an exception. Reservation of a right to enjoy the 
income, though ordinarily called a life estate does not militate against the 
validity of  the gift  because the corpus of  it  is  absolutely given over to  a 
named individual and the condition whereby the income should be enjoyed 
either by the donor or his  nominee does not  detract  from or  violate  the 
essence of a valid gift. If in a given illustration the subject-matter of the gift 
is  sliced  away  by  the  donor,  or  the  condition  or  restriction 
contemporaneously  imposed by  the donor,  is  so  obvious that  one  would 
understand the gift as taking away a portion of the corpus of the gift, then 
Mohammedan Law does not accept it as a valid gift. The reason is obvious. 
By imposing such a restriction as above, the entirety of the property which 
is the subject-matter of the gift is not given away but only a portion thereto. 
This is not possible to make it a valid gift. If, however, the restriction or the 
condition  is  such  whereby  a  right  to  enjoy  the  income  from  the  gifted 
property is contemplated, and whether such enjoyment is by the donor or by 
his nominee, it would not tantamount to the taking away of a portion of the 
corpus of the property, but it is only a temporary right to enjoy the usufruct 
therefrom."

25. Coming to our case, it is on this footing that I hold 
that  condition  in  the  Gift  Deed  (Ext.  2)  that  one-fourth 
portion of the income of the gifted property will be used for 
the maintenance of the donor does not affect the validity of 
the Gift Deed in any manner.

26. In  view  of  the  foregoing  discussion,  I  arrive  at  a 
conclusion that the Gift Deed No. 1791 dated 18.04.1998 
and the Rectification Deed No. 5254 dated 13.09.1998 were 
valid in the eye of  law. The issue at  hand is accordingly 
answered in the negative and against the plaintiff.

javascript:fnCitation('MANU/TN/0355/1979');
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Finding upon issue no. 6 with reasons

27. As per my finding upon the issue no. 5, the Gift Deed 
(Ext. 2) along with the connected Rectification Deed (Ext. 3) 
was  valid  in  the  eye  of  law.  On  the  strength  of  these 
instruments, the right, title and interest in the suit property 
had  already  transferred  by  Late  Husna  Ara  Khatoon  in 
favour  of  defendants  no.  1,  2  and  3.  Therefore,  there 
remained virtually nothing with Late Husna Ari Khatoon at 
the time of her death to be inherited by the plaintiff as a 
reversioner. As such, there is no question of the plaintiff’s 
having any right, title and interest as heir apparent in the 
suit  property.  The  issue  is  accordingly  answered  in  the 
negative and against the plaintiff.

Finding upon issues no. 7 and 8 with reasons

28. In  view  of  the  foregoing  discussion,  and  more 
particularly, the discussion and finding upon the issue no. 
5, I am of the considered opinion that the plaintiff  is not 
entitled to any relief in the suit.

29. I think it necessary to mention here that in course of 
arguments the learned advocate for the plaintiff submitted 
that  the  compromise  decree  in  T.S.  53/1989  was 
fraudulently and collusively obtained by defendants no. 1, 2 
and 3. Learned advocate submitted that there was collusion 
between defendants no. 1, 2 and 3 on one hand and the 
defendant  no.  4  on  the  other.  Learned  advocate  for  the 
plaintiff, therefore, assailed the compromise decree obtained 
in T.S. 53/1989 under Section 44 of the Indian Evidence 
Act. Learned advocate also relied on a decision of Punjab 
and Haryana High Court, Nechhittar Singh Vs. Jagir Kaur 
and  Ors.,  MANU/PH/0215/1986:  AIR  1986  P&H  197. 
Learned advocate for the plaintiff assailed the compromise 
decree  on  grounds  inter  alia that  (1)  the  compromise 
petition and the agreement accompanying the compromise 
petition were signed by Meer Afsar Ali  Charitable  Society 
though  the  latter  was  not  a  party  to  that  suit;  (2)  the 
settlement agreement entered into between Meer Afsar Ali 
Charitable Society and the defendant no. 4 was actually a 
tenancy  agreement  and  that  too  was  silent  about  the 
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starting point, duration and expiry of the tenancy; (3) the 
compromise petition was filed on 21.06.2003 but the matter 
was adjourned to 14.07.2003, and on 14.07.2003 the suit 
was  disposed  of  on  compromise,  but  on  that  very  day 
Husna Ara Khatoon had also expired; (4) the condition in 
the Gift Deed of reserving one-fourth of the income of the 
suit  property  did  not  find  any  place  in  the  compromise 
petition or the accompanying agreement; (5) the agreement 
accompanying  the  compromise  petition  did  not  bear  the 
signature of Late Husna Ara Khatoon; and (6) the defendant 
no. 4 was himself a member of Meer Afsar Ali Charitable 
Society.

30. Before I arrive at any conclusion in this connection, let 
me have a look at the wording of Section 44 of the Indian 
Evidence Act. Section 44 provides as follows:

Section 44 -  Fraud or collusion in obtaining judgment, 
or incompetency of Court, may be proved. – Any party to 
a suit or other or decree which is relevant under Section 40, 
41 or 42, and which has been proved by the adverse party, 
was delivered by a Court not competent to deliver it, or was 
obtained by fraud or collusion.

31. From the very language, it appears that Section 44 of 
the Indian Evidence Act provides that a party to a suit or 
other  proceeding  may  show  that  a  judgment,  order  or 
decree which is relevant under Section 40, that is, which 
would, as a judgment inter partes,  operate as res judicata;  
or  which  is  relevant  under  Section  41,  that  is,  which is 
evidence as a judgment in rem;  or which is relevant under 
Section 42, that is, which is evidence as a judgment relating 
to  a  public  matter,  and  which  is  proved  by  the  adverse 
party, was passed by a Court which had no jurisdiction to 
pass it or was obtained by fraud or collusion. Coming to our 
case, it  is needless to mention here that the compromise 
decree  obtained  in  T.S.  59/1989  is  not  relevant  under 
Section 40, for, neither it is  inter partes as in the present 
suit nor it operates as res judicata to the present suit; it is 
not relevant under Section 41, for, it is not evidence as a 
judgment  in rem; and it is not also relevant under Section 
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42, for, it is not evidence as a judgment relating to a public 
matter. Therefore, the provision contained in Section 44 of 
the Indian Evidence Act is not attracted in the case at hand.

32. In the result, I reiterate that the plaintiff is not entitled 
to  any  relief  in  this  suit.  The  issues  are  accordingly 
answered in the negative and against the plaintiff.

ORDER

33. The suit of the plaintiff is dismissed on contest with 
cost.

34. A decree be drawn accordingly  within 15 days from 
today  and  the  case  record  be  consigned  to  the  Record 
Room.

Given under my hand and the seal of this Court on 
this the 6th day of November, 2013.

     Civil Judge No. 3,
     Kamrup, Guwahati.

Typed and corrected by me,

Civil Judge No. 3,
Kamrup, Guwahati.
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APPENDIX

Witnesses examined by the Plaintiff:

1. Akdas Ali Mir (PW1)

Documents exhibited by the Plaintiffs:

1. Death Certificate of Mir Hasna Ara Khatoon (Ext. 1)

2. Gift Deed No. 1791 dated 18.04.1998 (Ext. 2)

3. Rectification Deed No. 5254 dated 23.09.1998 (Ext. 3)

4. Copy of order dated 14.07.2003 in T.S. 53/1989 (Ext. 4)

5. Case record of T.S. 53/1989 (Ext. 5)

6. Certified copy of the ompromise petition, marked as X (Ext. 6)

7. Agreement of tenancy vide No. 1620 dated 28.03.2003 (Ext. 7)

Witnesses examined by the Defendants:

1. Syed Ameenul Alam (DW1)

2. Ajimul Huda Khan (DW2)

3. Aminur Rahman (DW3)

Documents exhibited by the Defendants:

1. Certified copy of the compromise petition, marked as X (Ext. A)

2. Letter of the plaintiff dated 25.09.2005 written to defendants no. 
1, 2 and 3 (Ext. B)

3. Copy of resolutions taken in a meeting held on 23.07.2003 on 
completion of 10 days’ Ziarat ceremony of Late Husna Ara Khatoon 
(Ext. C)

4. Mutation order dated 24.09.1998 (Ext. D)

5.  Certified  copy  of  agreement  of  tenancy  vide  No.  1620  dated 
28.03.2003 (Ext. X)

6.  Original  of  agreement  of  tenancy  vide  No.  1620  dated 
28.03.2003 (Ext. X1)

7. Copies of receipts issued on 08.12.2013 issued by Sub-Registry 
Office (Ext. Y)

8. Summons pertaining to the Sub-Registrar (Ext. Z)

Civil Judge No. 3,
Kamrup, Guwahati. 
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