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HEADING OF JUDGMENT IN APPEAL

District: KAMRUP

IN THE COURT OF CIVIL JUDGE NO. 3, KAMRUP, GUWAHATI

Present: Sri Jaspal Singh, A.J.S.,
Civil Judge No. 3,
Kamrup, Guwahati.

Friday, the 8th day of November, 2013

Title Appeal No. 96 of 2011

Smti Dipti Paul             …….. Appellant/Plaintiff
-Versus-

Sri Ram Bahadur Mahto        ........ Respondent/Defendant

This appeal coming on for final hearing on 03.09.2013 and 
04.10.2013 in the presence of –

Mr. B.C. Talukdar     ...… Advocate/Pleader for Appellant
Mr. Sailen Medhi      ...... Advocate/Pleader for Respondent

And having stood for consideration to this day, the Court 
delivered the following Judgment:-

J U D G M E N T

1. The  instant  title  appeal  is  directed  against  the 
Judgment dated 22.06.2011 and Decree dated 20.08.2011 
passed by the learned Munsiff No. 1, Kamrup, Guwahati, in 
Title Suit No. 272 of 2007.

2. Before I deal with the grounds for this appeal, let me 
narrate here the cases of the respective parties in Title Suit 
No. 272 of 2007.
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Case of the plaintiff/appellant

3. The case of the plaintiff is that the defendant was her 
tenant on monthly rent basis and he was running his ‘paan’ 
shop business from the tenanted premises i.e. one of the 
four rooms of an Assam Type house. The plaintiff had let 
the other three rooms in the said Assam type house to other 
tenants. She was receiving an amount of Rs. 3,600/- as the 
total  rent  from  all  the  four  let  out  rooms.  As  the  said 
amount was hardly sufficient for the livelihood of her family, 
the plaintiff decided to start a business of stationery-cum-
gift items and also obtained necessary permission from the 
GMC on 18.08.2006 in this connection. The plaintiff does 
not  have  any  premises  in  commercial  locality  except  the 
said Assam Type house. As such, the suit room which is a 
part of the Assam Type house is required by the plaintiff for 
running the said business. The plaintiff had issued a notice 
to the defendant no 18.08.2006 stating the circumstances 
under which she needs the room. By the said notice the 
plaintiff  had  terminated  the  tenancy  with  effect  from 
31.08.2006  and  the  defendant  was  asked  to  deliver  the 
vacant possession of the suit room on or before 31.08.2006. 
The plaintiff also sent similar notices to other tenants of the 
said Assam Type house. The defendant had replied to the 
notice denying the contents and refused to vacate the same. 
Since then (from July 2006) the defendant has not paid the 
monthly  rent  and has become defaulter  also.  But,  as an 
amount of Rs. 20,000/- of the defendant is lying with the 
plaintiff (which was deposited as advance on 06.09.2000), 
the  plaintiff  reserves  her  right  to  sue  the  defendant  for 
recovery of arrear rent after adjustment of that amount.

Case of the defendant/respondent

4. The defendant, in his written statement, stated  inter  
alia that the plaintiff has filed the suit falsely without any 
bona fide requirement. In fact, the plaintiff is trying to let 
out the tenanted premises to some other persons and that 
is why she has filed the suit. The defendant also denied the 
allegation that he is a defaulter. The defendant stated that 
since the plaintiff  had refused to accept the rent in July 
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2006, the defendant had to deposit the same in Court and 
since  then  he  has  been  depositing  the  same  in  Court 
regularly.

Issues

5. The learned Court below framed the following issues 
based on the pleadings of the parties:

1) Whether the suit is barred by limitation?

2)  Whether  the  suit  is  bad  for  non-joinder  of  necessary 
parties?

3) Whether the defendant is a defaulter with regard to the 
tenanted premises from July 2006 to March 2007?

4) Whether the defendant is liable to be evicted from the 
suit premises?

5) Whether the plaintiff is entitled to any of the reliefs?

Decision of the learned Court below

6. The  learned  Court  below  dismissed  the  suit  for 
reasons that:  (1)  first,  the defendant is not a defaulter in 
payment of rent as because he has been depositing the rent 
in Court after tendering the same to the plaintiff and refusal 
on her part to accept the same; and secondly, the defendant 
had  advance  of  Rs.  20,000/-  to  the  plaintiff  and  the 
defendant cannot be said to be a defaulter till adjustment of 
the advance; and (2) though the plaintiff claimed that she 
required the suit premises bona fide, there was no element 
of need and hence no bona fide requirement; rather it was 
her mere desire to vacate all the tenanted premises.

Grounds taken in appeal

7. The grounds taken as regards question of defaulter in 
payment of  rent are: (1)  defendant not established in the 
suit that he had tendered the rent to the plaintiff and the 
latter  had  refused  to  accept  the  same;  (2)  rents  for  the 
months  of  August  2006,  September 2006 and May 2007 
were not paid by the defendant within time; (3) there was no 
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agreement between the parties with regard to adjustment of 
the  advance  amount  with  the  monthly  house  rent;  (4) 
learned Court  below failed to  take  into  consideration the 
factum of non-tendering and non-deposit of  monthly rent 
for  the  months  from  December  2009  to  February  2010 
subsequent to the filing of the suit.

8. The ground taken as regards the question of bona fide 
requirement is that the suit room is  bona fide required by 
the plaintiff for starting the business of stationery-cum-gift 
items and obtaining prior trade licence from the GMC does 
not ipso facto invalidate the claim of bona fide requirement.

9. I have heard the learned advocates for both the sides, 
gone  through  the  memorandum  of  appeal  and  the  case 
record of Title Suit No. 272 of 2007.

Points for determination

10. The points which have to be determined for deciding 
the appeal at hand are as under:

Point No.(1): As to whether the decision of the learned Court 
below on the question of “defaulter in payment of rent” in 
the  impugned Judgment and Decree  has  been arrived at 
erroneously without appreciating the material evidence on 
record and is not sustainable in law; and

Point No.(2): As to whether the decision of the learned Court 
below on  the  question  of  “bona  fide requirement”  in  the 
impugned  Judgment  and  Decree  has  been  arrived  at 
erroneously without appreciating the material evidence on 
record and is not sustainable in law.

Decision and reasons therefor

11. Point No. (1):  In para 23(c) of the written statement 
the defendant stated inter alia that since the month of July 
2006 the plaintiff had refused to accept the rent tendered 
by him and as such he had no alternative but to deposit the 
rent in Court. But, in the table of monthly deposits shown 
by the defendant in page 6 of the written statement as well 
as in page 2 of his evidence on affidavit, there is no entry 
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regarding  deposit  of  monthly  rent  for  the  month  of  July 
2006. The table rather shows deposits from the month of 
August 2006 onwards. Further, it appears from the table of 
monthly deposits shown by the defendant in page 3 of his 
evidence on affidavit  that  no deposit  of  the monthly  rent 
was made for  the months of  July 2008, December 2009, 
January 2010 and February 2010. 

12. In  the  written  statement,  there  is  no  denial  of  the 
plaint averment that the rent falling due in respect of each 
month  was  to  be  paid  within  the  first  week  of  the 
succeeding month. Therefore, if the due date is taken to be 
the 7th day of every succeeding month, then the deposit to 
be valid in the eye of law as per Section 5(4) of the Assam 
Urban Areas Rent Control  Act,  1972, had to be within a 
fortnight from the 7th day of every succeeding month. Thus, 
the defendant was required by law to deposit the rent on or 
before the 21st day of every succeeding month. But, from the 
table of monthly deposits shown by the defendant in page 
no. 6 of the written statement as well as in page 2 of his 
evidence on affidavit,  it  appears that the deposits for the 
months  of  August  2006,  September 2006 and May 2007 
were made beyond the 21st day of the respective succeeding 
months.

13. Next  significant  aspect  of  the  matter  is  that  the 
defendant categorically  admitted in his  cross-examination 
that he has been depositing the rent in Court but he has not  
been offering the rent to the plaintiff after he had refused to  
accept  the  rent  for  the  month  of  July  2006.  Law  is  well 
settled that  the  tenant  is  duty-bound to  tender/offer  the 
rent every month to the landlord and only upon refusal on 
the part of the landlord to accept the same can the tenant 
deposit the rent in Court. If a tenant is found to be defaulter 
for non-compliance of the provision of Section 5(4) of  the 
Assam Urban Areas Rent Control Act, 1972, he continues to 
be a defaulter  even if  the  landlord withdraws the  money 
from Court. The decision of the Hon’ble Gauhati High Court 
reported in 2006 (2) GLT 731 is worth going through in this 
connection. Law is also well settled that liability of a tenant 
subsists  all  throughout  the  proceedings.  Appeal  is  a 
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continuation of the suit, and, therefore, the liability of the 
defendant to deposit the monthly rent has been subsisting 
till date. Therefore, I hold that in view of the said categorical 
admission by the defendant the deposits of  monthly rent 
made by the defendant in Court till date are by no means 
valid deposits in the eye of law.        

14. The contention of the defendant in the suit was that 
he cannot be adjudged as a defaulter in payment of rent 
since the advance amount of Rs. 20,000/- was admittedly 
lying with the plaintiff. The plaintiff has stated in para 12 of 
the  plaint  that  though  the  defendant  has  defaulted  in 
payment of rent, she is not suing the defendant for arrears 
of  rent  since  an amount  of  Rs.  20,000/-  is  lying  in  her 
hand. The learned Court below observed in the impugned 
judgment that  this  statement of  the plaintiff  itself  proves 
that the object behind taking advance was to get it adjusted 
in  case  of  default  in payment by the  defendant.  Learned 
Court below placed reliance on two cases reported in (1994) 
2  SCC 289 and  (1989)  2  SCC 686 and held  that  as  the 
defendant had paid advance of Rs. 20,000/- to the plaintiff 
so  the  defendant  cannot  be  said  to  be  defaulter  till 
adjustment  of  the  advance.  I  have  gone  through  these 
decisions.

15. In  the  reported  decision,  Kranti  Swaroop  Machine  
Tools  Pvt.  Ltd.  and  Anr.  Vs.  Kanta  Bai  Asawa  and  Ors.,  
(1994)  2 SCC 289,  the first  respondent landlady and her 
mother, owners of the premises which were let out to the 
appellants  tenants,  filed  an  ejectment  suit  against  the 
appellants  tenants  for  having  committed wilful  default  in 
payment of rent as well as municipal taxes in respect of the 
said premises. The Rent Controller allowed the application. 
In  appeal  by  the  tenants,  the  judgment  was  set  aside. 
Challenge  thereto  made  by  the  landlord failed before  the 
High Court. It was urged before the Apex Court  inter alia 
that the parties were governed by a contract wherein the 
tenant had deposited a sum of Rs. 10,000/- agreed to be 
adjusted at the termination of the tenancy towards the rent, 
light bills and damages as might be found due. The tenants 
were obliged to pay the municipal taxes within a month of 
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such intimation by the landlord. It was contended on behalf 
of the appellant tenant that no such intimation had been 
made. It was urged that if the rent included the municipal 
tax as agreed by the parties, the object of depositing a sum 
of  Rs.  10,000/-  with  the  landlady  ought  to  have  been 
examined  by  the  High  Court.  Though  under  Section 7(2)
(a) of  the  Andhra  Pradesh  Buildings  (Lease,  Rent  and 
Eviction) Control Act, 1960, the landlady was forbidden to 
receive any premium or other like sums in excess of  the 
agreed  rent,  eviction  on  the  ground  of  wilful  negligence 
could  not  have  been  ordered,  even  on  the  absence  of  a 
request  requiring  the  landladies  to  make  adjustment 
against  the  amount  advanced.  The  Hon’ble  Apex  Court 
noticing Clause 3 of the contract pertaining to the deposit 
held that though the same did not permit adjustment, there 
was an obligation to adjust therefrom, otherwise the very 
purpose  of  the  deposit  would  be  rendered nugatory.  The 
Hon’ble Court ruled that a request by the tenants to the 
landladies for doing so was not essential. In coming to the 
said  conclusion,  the  Apex  Court  referred  to  its  earlier 
decision  in  Modern  Hotel,  Gudur,  Represented  by  M.N.  
Narayanan v. K. Radhakrishnaiah and Ors., (1989) 2 SCC 
686, and in  Mohd. Salimuddin Vs. Misri Lal, [1988] 1 SCR 
414,  where  similar  deposits  had  been  made  by  way  of 
advance rent to the landlord. The Apex Court had declared 
therein that advance rent though not permissible under the 
respective  rent  legislations,  the  tenant  could  not  be 
construed  to  be  a  defaulter,  in  view  of  the  deposit  by 
following the doctrine of pari delicto.

16. What,  thus,  appears from the  above  decision of  the 
Hon’ble Supreme Court is that any advance deposit made 
by the tenant has to be adjusted with the arrears of rent 
even  if  the  tenant  has  not  asked  for  it.  But,  as  I  have 
already observed, the deposits of monthly rent made by the 
defendant in the Court till date are not valid deposits in the 
eye  of  law  for  want  of  offer/tender  on  the  part  of  the 
defendant. Therefore, if calculation is made from July 2006 
onwards till date (that is, for 87 months) then the amount of 
rent falling in arrears at the rate of Rs. 550/- per month 
would come to Rs. 47,850/- and this amount exceeds the 
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advance amount lying with the  plaintiff  by Rs.  27,850/-. 
Hence,  even  if  the  advance  amount  of  Rs.  20,000/-  is 
adjusted against the arrears of rent, then also a handsome 
amount  still  remains to be paid by the  defendant  to  the 
plaintiff towards arrears of rent. It is needless to mention 
here that even if calculation is done upto the date of the 
impugned judgment then also the arrears of rent as on that 
date exceeded the advance deposit lying with the plaintiff. 

17. Accordingly,  I  set  aside  the  finding  of  the  learned 
Court below on the question of defaulter in payment of rent, 
and hold that the defendant is a defaulter in payment of 
rent.

18. Point No. (2): In her evidence on affidavit, the plaintiff 
exhibited the Trade Licence dated 18.08.2006 issued by the 
Guwahati Municipal Corporation as Ext. 7. As per Section 
180 of the Guwahati Municipal Corporation Act 1971, every 
person  who  exercises  any  trade  indicated  in  the  Fourth 
Schedule shall annually take out a license before the first 
day  of  April  in  each  year  or  within  one  month  of  the 
commencement of the trade. What is, thus, apparent that in 
case of commencement of the trade (business), trade licence 
has to be obtained within one month of the commencement 
of the trade. Therefore, the very fact that trade licence was 
obtained by the plaintiff on 18.08.2006 goes to show that 
the trade of the plaintiff had already commenced by then. 
Hence,  I  am  of  the  considered  opinion  that  the  learned 
Court  below  rightly  observed  in  the  impugned  judgment 
that the plaintiff was running the shop viz. M/s Dipti’s Neer 
prior  to  the  filing  of  the  suit.  In the  premises,  I  find no 
illegality in the finding of the learned Court below on the 
issue on bona fide requirement.

Conclusion

19. In view of the above discussion and decision on Point 
No. (1), I am of the considered opinion that the appeal has 
merit and the impugned Judgment and Decree passed by 
the learned Court below in Title  Suit  No.  272 of  2007 is 
liable to be set aside. The appellant/plaintiff is entitled to 
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get  khas possession of the tenanted premises by evicting 
the respondent/defendant therefrom.   

Order

20. In the  result,  the  appeal  is  allowed on contest  with 
costs. The impugned Judgment and Decree passed by the 
learned Court below in Title Suit No. 272 of 2007 is hereby 
set aside and the suit of the appellant/plaintiff is decreed 
with  costs.  The appellant/plaintiff  is  entitled  to  get  khas 
possession  of  the  tenanted  premises,  as  described  in 
Schedule  B  to  the  plaint,  by  evicting  the 
respondent/defendant therefrom. 

21. A decree be prepared within 15 days from today and 
the case record be consigned to the Record Room.

22. Let the case record of Title Suit No. 272 of 2007 be 
sent back to the learned Court below with a copy of this 
Judgment.

Given under my hand and the seal of this Court on 
this the 8th day of November, 2013.

 
     Civil Judge No. 3,
     Kamrup, Guwahati.

Typed and corrected by me,

Civil Judge No. 3,
Kamrup, Guwahati.     

        

                

   


