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HEADING OF JUDGMENT IN ORIGINAL SUIT

District-Kamrup

In the  Original Court of Munsiff No. 2

Present- Ms. S. Handique

Saturday    the   12th    day  of  November,2013

                              Title  Suit  No. 151/11

           

Umesh Chandra Rabha ---------------------------------Plaintiff 
 

                                                            V

Puspa Basumatary & ors  -----------------------------  Defendants 
 

This suit coming for final hearing   on   in presence of 

Md. Ashan Ali, Mr Kulendra Bhatta

And Pranab Medhi                           Advocates of the plaintiff

                                                                                          

  Sri Gupi Kr. Medhi, Kumari Dey, P.Upadhaya,

And K.Das                                                Advocates of the  defendants

And stood for consideration to this day the court delivered the following 

judgment.  



JUDGMENT

T.S. 151/11

1. This is suit for declaration, recovery of possession and injunction. 

The plaintiff Sri Umesh Chandra Rabha filed the suit against Sri Puspa 

Basumatary and Sri Silu Manna (proforma defendant) for declaration of 

his  right,  title  and  interest  over  a  plot  of  land  measuring   2  Bighas 

covered by Dag no. 93 of F.C. Grant Patta no. 1 in village Baruahbari 

under Panbari mouza, Kamrup(M). The case of the plaintiff in brief is 

that he purchased a plot of land measuring 2 Bighas from the proforma 

defendant in the year 1999 for a consideration of Rs.18,000/- only per 

Katha  by  executing  Two  Registered  Sale  Deeds  bearing  Registration 

No.593/99  dated  30.01.1999  and  Registration  No.  603/99  dated 

01.02.1999 . Accordingly, the plaintiff got khas possession over the said 

plot  of  land  and  on  01.02.1999,  he  constructed  boundary  pillars  on 

every corner of his land and boundary wall on North, south and west 

side of the plot. He also got his name mutated in the revenue records 

vide  order  dated  28.06.1999  passed  by  the  ADC,  Kamrup  ,  Ghy  in 

mutation  Case  No.141/98-99  and  has  been  paying  land  revenue 

regularly. The plaintiff has been possessing the said plot of land till date 

except 1 Katha of land which has been encroached by the defendant 

No.1 on 24.03.2011.on 24.03.2011, the defendnat No.1 had broken a 

portion of the Western side wall of the Schedule-A land and alongwith 

some  hired  gundas  had  broken  and  removed  the  tin  Chali  house 

constructed  by  the  plaintiff  over  the  plot  of  land.  Thereafter,  the 



defendant No.1 and his hired persons started to construct a pucca wall 

by encroaching 1 katha land from the Western side of the Schedule-A 

land. The said half constructed wall has divided the Schedule-A land into 

two parts ,i.e., one plot measuring 1Bigha 4 Kathas which is undisturbed 

and  described  in  Schedule-B  and  another  plot  measuring  1  Katha  is 

encroached by the Defendant No.1 by constructing the half wall and is 

situated  on  the  western  side  of  the  Schedule-B  land  specifically 

described in Schedule-C, which is the suit land. The plaintiff informed 

the  District  Magistrate  about  encroachment  of  his  1  Katha  land  on 

25.03.2011 for taking appropriate action but no action was taken except 

for calling for enquiry from police. On 01.04.2011, the defendant No.1 

alongwith three of his hired men went the suit land and removed and 

rooted out the vegetables and trees of the plaintiff  and accumulated 

building  materials  for  construction  of  house.  When  the  plaintiff 

objected the said acts of the defendant No. 1, then the  defendant no.1 

threatened the plaintiff  with dire consequences if  he enters  into the 

schedule C land. Hence, he filed this suit for declaration of his right, title 

and interest over the schedule C land and for recovery on possession 

and injunction. 

2. The  defendant  No.  1  contested  the  suit  by  filing  his  written 

statement.   He  contested  on  the  grounds  such  as,  the  suit  is  not 

maintainable, there is no cause of action for filing the suit, the suit is 

barred  by limitation, that the suit is false, frivolous and vexatious etc, 

The  defendant  No.1  contended  that  Smti  Mohini  Agarwal,  wife  of 

Hemraj Agarwal and her son, Sri Pawan Agarwal are the owners and 

possessors of the suit land and so they are the necessary and proper 

parties  and  the   suit  is  therefore   bad  for  non-joinder  of  necessary 

parties.  The  defendant  contended  that  the  Schedule-C  land  is  the 

approach path as well as a part of the land of the actual owners, Smti 

Mohini  Agarwal  and  Sri  Paban  Agarwal.  It  is  also  stated  by  the 

defendant  that  the  owners  had  constructed  A.T  .house  for 

accommodation of chowkidar. The land of the two above mentioned 

persons, Smti Mohini Agarwal and Sri Paban Agarwal is situated on the 



north side of the suit land and the said suit land has been used as the 

approach path by them since long to reach the National Highway which 

is situated on the east. According to the defendant, there is an existing 

wall on either side of the approach path of Smti Mohini Agarwal and Sri 

Paban Agarwal since the lifetime of Late Hemraj Agarwal and that the 

suit land was purchased by the predecessor in the interest of the two 

above mentioned persons along with other land and since then they 

have  been  using  the  suit  land  as  their  approach  path  without  any 

interference from any side. The defendant has further contended that 

the land of the plaintiff does not extend to the land of Karuna Nanda 

Dutta  on  the  west.  The  defendant  has  specifically  denied  all  the 

allegations made by the plaintiff in the plaint. The defendant has further 

contended that he is in no way connected with the suit land as he only 

worked under  the said  two persons as  their  contractor  and the real 

owners are the above mentioned persons ,i.e., Smti Mohini Agarwal and 

Sri  Paban Agarwal.  The defendant raised the fact  that if  the plaintiff 

would have got the Schedule –C land, they would not have constructed 

a pucca wall on the Eastern side of the suit land. As such, the defendant 

no. 1has prayed for dismissal of the suit with costs.

3. The following issues were framed by my learned predecessor:

ISSUES

1. Whether there is a cause of action for filing the suit?

2. Whether the suit is bad for non-joinder and mis-joinder of 

necessary parties?

3.  Whether the plaintiff has right, title and interest over 

Schedule-A land?

4. Whether  the  Schedule-C  land  is  a  part  and  parcel  of 

schedule-A land?



5. Whether the plaintiff is entitled for a decree of recovery of 

possession of Schedule-C land?

6. Whether the plaintiff is entitled for decree as prayed for?

DECISIONS AND REASONS THEREOF:

4. The plaintiff  side adduced evidence of three witnesses and the 

defendant examined two witnesses. 

Both the sides adduced documentary evidence. 

The following documents were executed by the plaintiff. 

Ext. 1: Original copy of registered sale deed No. 593/99 dated  

30/1/1999

Ext. 2: Original copy of registered sale deed NO. 603/99 dated  

1/2/1999

Ext.  3:  Certified  copy  of  order  dated  28/6/1999  passed  by  

learned ADC, Kamrup in mutation case No. 141/98-99

Ext. 5, 5(i): Revenue paying receipts.

The defendants exhibited the following documents:

               Ext. A: Certified copy of jamabondi.

               Ext. B: Electricity bill.

               Heard arguments from both the sides.

DECISION ON ISSUE NO. 1  :  

6. The plaintiff has claimed to be the owner and possessor of the 

suit  land which he alleges that  the defendant has encroached upon. 

From perusal of the plaint and the pleading therein. I find that there is 

some cause of action for filing the suit. 



Decision on Issue No. 2:

7. According  to  the  defendant  No.  1  the  suit  is  bad  for  non-

joinder of Smt. Mohini Agarwal and her son Sri Paban Agarwal because 

they are the owners of the suit land. The defendant took the plea that 

both Mohini Agarwal and Paban Agarwal have been using the suit land 

has  they  are  approach  path  since  long.  However  in  the  plaint  the 

plaintiff  makes  mention  of  only  defendant  No.  1  as  the  alleged 

encroacher. The plaintiff has impleaded defendant No.  1 and one Silu 

Manna  as  proforma  defendant.  The  plaintiff  has  claimed  to  have 

purchased 2 bighas of land in the suit patta including the suit land from 

Silu Manna. Ext. 1 and Ext. 2 are the registered sale deeds executed by 

Silu  Manna  in  favour  of  the  plaintiff.  In  the  sale  deed  there  is  no 

mention of  Smt.  Mohini  Agarwal  or  Paban Agarwal  as  the boundary 

man. The certified copy of the jama bondi executed by the plaintiff does 

not  show  Paban  Agarwal  and  Mohini  Agarwal  as  the  pattadars. 

Although  the  jamabondi  copy  filed  by  the  defendant  shows  Mohini 

Agarwal  and  Paban  Agarwal  as  pattadars.  There  may  be  several 

pattadars in one patta but that does not mean that all the paatdars are 

necessary parties. In fact Mr. Silu Manna is shown as a pattadar in the 

suit patta. The plaintiff in his cross -examination deposed that he has no 

grievance  against  Mohini  Agarwal  and Paban Agarwal.  According to 

him, the defendant stays over the suit land. The defendant in his cross 

examination stated that Mohini Agarwal and Paban Agarwal told him 

about the road and asked him to look after the suit land. He further 

deposed that he did not occupy the suit land himself nor did Mohini 

Agarwal and Pawan Agarwal occupied. According to him Pawan Agarwal 

and  Mohini  Agarwal  wrer  supposed  to  buy  the  suit  land  from  Silu 

Manna but he does not know whether they purchased it  or  not. Thus 

from the above evidence it transpires that Mohini Agarwal and Pawan 

Agarwal are not necessary parties to the suit. This issue is decided in the 

negative. 



Decision   on issue No. 3 & 4:  

8. P.W. 1 Umesh Rabha deposed in his evidence on affidavit that 

he purchased 2 bighas of land in suit dag patta i.e. schedule A land from 

Silu Mann vide Ext. 1 and Ext.2.  the defendant has not disputed these 

sale deeds. The plaintiff has obtained mutation over schedule A land. 

The schedule C land i.e. the suit land is on the western part of schedule 

A land. P.W. 2 Umesh Dey deposed in his evidence on affidavit that the 

plaintiff purchased the Schedule A land and took delivery of possession 

and  has  allowed  one  mobile  tower  over  a  portion  his  land.  He  too 

alleged that the defendant encroached the suit  land which is  on the 

western side of the mobile tower in 2012 From his cross examination  it 

transpires  PW. 3  is  a  neighbur.  He testified  that  the land of  Hemraj 

Agarwal, husband of Mohini Agarwal is about 2oo ft. away from the suit 

land. He denied that Hemraj Agarwal used the suit land as a passage. He 

also  denied  that  the  northern  boundary  wall  is  standing  there  since 

prior to the purchase of the land by the plaintiff. 

9. PW. 3 Samiran Dey is a witness to the sale deed executed by 

Silu Manna in favour of the plaintiff. He supported the plaintiff’s version 

that the defendant encroached the suit land in 2011. During his cross 

examination PW. 3 stated that he had engaged one driver who used to 

stay over the suit land from 2004 to 2008 but there is no house over the 

suit land now. He testified that the defendant raised the western side 

wall.  He  denied  that  Hemraj  Agarwala  was  using  the  suit  land  as  a 

passage. 

10. DW. 1 Puspa Basumatury deposed in his evidence on affidavit 

that plaintiff is not the owner of the suit land but Mohini Agarwal and 

Pawan Agarwal are the owners. According to him the suit land is under 

occupation of Mohini Agarwal and Pawan Agarwal since long and it is 

used as  a  path.  According to him there  is  an  Assam Type house for 

accommodation of a choukidar and there are boundary walls on either 

side of the suit path. He denied to have encroached the suit land by 

breaking open western side wall of the schedule A land. According to 



him the plaintiff is in occupation of excess land than the land claimed by 

the plaintiff. In his cross examination DW. 1 deposed that there are land 

of two persons called Lili Kalita and Bharali between the land of Hemraj 

Agarwal, Mohini Agarwal and the plaintiff. He testified that the plot of 

Hemraj  Agarwal  and  Mohini  Agarwal  is  lying  vacant.  He denied that 

there is any house in the suit land or that there is any dispute with the 

plaintiff  regarding construction of wall.  He admitted that the plaintiff 

has a mobile tower on his land. He however admitted that he has no 

objection if  the suit is decreed as he has no right over the suit land. 

From his testimony it appears that on one hand he stated that the suit  

land/ the alleged passage has boundary walls on both sides since long 

but on the other hand he admitted to have raised the wall over the suit 

land  in  2010.  He  deposed  that   he  had  heard  that  Mohini  Agarwal 

Pawan  Agarwal  were  supposed  to  purchase  the  suit  land  from  Silu 

Manna. He also testified that he had heard that the plaintiff purchased 

land from Silu Manna. According to him the alleged passage is used by 

the public but no one from the public has bee examined to that effect. 

11. DW.  2  Gopal  Chandra  Kalita  deposed  in  his  evidence  on 

affidavit  that  there is  an  Assam Type house over  the suit  land since 

before and the suit land is under possession of Hemraj Agarwal’s family. 

According to him the suit land has boundary walls on the western and 

eastern side which were constructed by Hemraj Agarwal. He however 

stated that the plaintiff land is on the eastern side of the suit land. In his 

cross examination he testified that there is no public road over the suit 

land. He further testified that plaintiff’s land is not touched by Hemraj 

Agarwal’s  land.  According to  him Hemraj  Agarwal  has  saw mill  on  a 

different  plot of land which is looked after by the defendant. He claim 

to know father of Silu Manna and sated that plaintiff’s land belong to 

Silu Manna. According to him the defendant renovated the house over 

the suit land on being asked by Mohini Agarwal and Pawan Agarwal.  

12. From the above testimony of  witnesses  it  appears  that  the 

defendant has not disputed the title of the plaintiff over the schedule A 

land, neither he claimed any title over the schedule C land. The stand 



taken by the defendant that the suit land is used as an approach road 

itself  is  belied  by  the  testimony  of  DW2.  it  has  come out  from the 

testimony  of  defense  witnesses  that  the  plaintiff  has  land  on  the 

eastern side of the suit land, thus the suit land falls on the western side 

of schedule A land. If we peruse the boundaries given in the sale deed 

of the plaintiff and the boundaries described by the witnesses then it is 

clear that there is one Karuna Das on the western side of the suit land 

which is also the western boundary of schedule A land. Admittedly the 

defendant  has  no  title  over  the  suit  land,  nor  the  right  of  Mohini 

Agarwal or Pawan Agarwal is proved anyway. The evidence on record if 

taken  in  its  entirety  show that  the  schedule  C  land  forms  a  part  of 

schedule A land and encroachment by the defendant is proved. Hence 

issue no. 3 and 4 are decided in favour of the plaintiff.

Decision on issue no. 5 & 6:

13. As  discussed above the plaintiff  has  right,  title  and interest 

over the suit land and the defendant has encroached it. Therefore, the 

plaintiff is entitled to get recovery of khass possession of the suit land. 

Issue no. 5 and 6 are decided in the affirmative in favour of the plaintiff.

ORDER

14. The suit is decreed on contest. The plaintiff has right, title and 

interest over the suit  land.  The plaintiff  is  entitled to recover vacant 

possession  of  the  suit  land  by  evicting  the  defendant,  his  men  and 

materials. The defendant is permanently restrained from entering into 

the suit land.  Prepare decree. Given under my hand and seal of the 

court on    15-11-13.

                                                                                       S. HANDIQUE

                                                                          MUNSIFF NO. 2, KAMRUP
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