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J U D G E M E N T

1. Under  challenge  before  this  court  is  the  judgement 

dated 28.01.2013 passed by the learned Sub-Divisional 

Judicial Magistrate (Sadar) No. 2, Kamrup at Guwahati 

in C. R. Case no. 3395C of 2008 whereby the appellant 

has been convicted of an offence under section 138 of 

the Negotiable Instruments Act, 1881 and sentenced to 

undergo simple imprisonment for 6 months and also to 

pay  a  fine  of  Rs.  1,  90,  000/-  only  with  a  further 

direction  to  undergo  simple  imprisonment  of  two 
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months  in  case  of  her  default  in  paying  the  fine  as 

stipulated. 

2. The factual genesis of the case before the trial court is 

that  the  appellant  induced  the  Respondent  to  believe 

that she could get a Govt. job for the respondent’s son in 

the  Health  Department  quite  easily  and  managed  to 

make him pay an amount  of  Rs.  2,  60,000/-  for  the 

same  on  18.09.2006.  When  the  appellant  failed  to 

arrange a job for the son, the Respondent demanded his 

money back whereupon the appellant issued a cheque 

no. 040735 dated 18.03.2008 for an amount of Rs. 1, 

00,000/- drawn on the Dispur Branch of the State Bank 

of  India.  The  respondent  then,  presented  the  said 

cheque to his banker but the same was dishonoured on 

ground  of  insufficiency  of  funds.  The  Respondent 

verbally informed the Appellant of the same and asked 

her  to  make payment  of  the  cheque  amount  and the 

appellant  asked  him  to  present  the  cheque  two  days 

thereafter.  The  Respondent  did  accordingly  but  the 

cheque  was  yet  again  dishonoured  on  the  identical 

ground. The Respondent thereafter sent a notice to the 

Appellant  under  section  138  of  the  Negotiable 

Instruments Act, 1881 with a demand to pay the cheque 

amount. As the Appellant failed to comply with the said 

notice  within  the  statutory  period,  the  respondent 

instituted  a  complaint  case  against  the  Appellant 

leading to her trial and conviction as already has been 

stated. 

3. During the  trial,  the Appellant  took the  plea that  the 

cheque  issued  by  her  was  not  in  satisfaction  of  any 

Page 2 of 17



CRIMINAL APPEAL NO. 45 OF 2013

enforceable debt or liability, the agreement of fetching a 

Govt.  job for consideration being forbidden in law and 

therefore unenforceable, and as such, the provisions of 

section  138  of  the  Negotiable  Instruments  Act,  1881 

does not apply and therefore the complaint instituted by 

the  Respondent  was  not  maintainable.  Rejecting  the 

contention of the Appellant that the original agreement 

was hit  by section 23 of  the Indian Contract Act,  the 

learned  trial  court  went  on  to  find  against  her  and 

sentenced  her.  The  trial  court  also  directed  the 

Superintendent  of  Police  to  see  if  any  offence  was 

committed by way of the transaction between the parties 

and if yes, to take appropriate action against the culprit 

in accordance with law.

4. The grounds taken by the Appellant in challenging the 

impugned judgement are that the transaction between 

the parties was illegal and against public policy and not 

enforceable in law in view of section 23 of the Indian 

Contract Act taking the dishonour of cheque issued by 

the  Appellant  outside the ambit  of  section 138 of  the 

Negotiable  Instruments  Act,  1881.  The  case  of  the 

Appellant  is  that  even  otherwise,  as  admittedly  the 

Appellant was only a witness to the written agreement 

between the parties, recording a finding of guilt under 

section  138  of  the  N.  I.  Act  was  an  effect  of 

misinterpretation of the said provision on the part of the 

learned  trial  court.  Further  ground  taken  by  the 

Appellant  is  that  contrary  to  the  conclusion  of  the 

learned trial court, the Respondent was pari delicto in 

entering  into  the  agreement  with  the  Appellant  and 
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therefore  not  entitled  to  avail  the  exceptions  to  the 

maxims  pari  delicto  portior  est  condition  possidentis 

and ex turpi causa non oritur action. 

5. I have perused the impugned judgement passed by the 

learned trial court as well as materials on record of the 

case  no.  3395C of  2008  in  which  the  impugned 

judgement  has  been  delivered.  I  have  also  heard  the 

learned counsels for both the sides at length. 

6. The  Appellant  has  not  disputed  that  the  cheque  in 

question  was  issued  by  her  and  that  the  same  was 

dishonoured for want of fund in her account. The only 

plea  taken  on  her  behalf  is  that  cheque  was  not  in 

discharge of any enforceable debt of liability.

7. After  hearing  the  sides,  in  my  view,  correctness  or 

otherwise of the impugned judgement in the light of the 

grounds of challenge set forth by the Appellant can be 

assessed  on  the  basis  of  the  answer  to  the  following 

questions:

i. Whether  in  the  alleged  agreement  in  which  money 

sought  to  be  recovered  was  transacted,  the  Appellant 

was a party or a mere witness?  

ii. Whether  the  agreement  of  providing Govt.  job  against 

monetary  consideration  allegedly  entered  into  by  the 

parties is hit by section 23 of the Indian Contract Act? If 

yes,  whether  there  was  any  subsequent  contract 

between the parties to this case not hit by section 23 of 

the Indian Contract Act whereupon, the cheque amount 

became recoverable from the Appellant?
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iii. Whether the respondent was not pari delicto in entering 

into  the  said  agreement  and  therefore  not  entitled  to 

avail the exceptions to the maxims pari delicto portior 

est condition possidentis and ex turpi causa non oritur 

action?

8. With regards the first question, there is nothing in the 

examination-in-chief of the respondent (complainant in 

the trial court) which can shed a light on it. However, 

during his  cross-examination, in response to question 

put on behalf of the Appellant, he has admitted that he 

has  instituted  a  case  against  one  Shri  Abhishek 

Hazarika in which the Appellant has been arraigned as a 

co-accused. However, he has stated that the said case 

does not relate to dishonour of cheque. He has denied 

the suggestion that he has filed an agreement entered 

into  between  the  Respondent  and  Shri  Abhishek 

Hazarika in respect of a sum of Rs. 2,60,000/- and that 

this  Appellant  has  put  her  signature  therein  as  a 

witness. He has also denied that the cheque amount of 

Rs. 1,00,000/- was not an amount recoverable from the 

Appellant.  He  has  further  denied  that  the  said  Shri 

Abhishek  Hazarika  had  taken  the  amount  of  Rs. 

2,60,000/- from him with a promise to fetch a Govt. job 

for his son.

9. The Appellant, deposing as defence witness has stated 

in  her  testimony that  there  was in  fact  a transaction 

between the  Respondent  and Shri  Abhishek  Hazarika 

and that she signed the said agreement as mere witness. 

However, despite having made the suggestion that the 

said agreement has been filed by the Respondent in the 
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other case in which the Appellant herein has been made 

a co-accused, no step has been taken on her behalf to 

call for the record of the said case in order to prove her 

allegations.  There  is  no admission on the  part  of  the 

Respondent in his cross-examination that the other case 

instituted  by  the  Respondent  was  in  respect  of  any 

agreement of illegally procuring a govt. job for the son of 

the Respondent. In this scenario,  it  is  not possible to 

hold that the Appellant, in the agreement alleged against 

her, was in fact a witness and not a party to it. It is trite 

law that only the best evidence to prove a fact ought to 

be given unless the circumstances justify  adducing of 

the  secondary evidence.  When the Appellant  made no 

effort to call for the record of the said case in order to 

prove that she was a mere witness to the agreement in 

question, her version cannot be believed. As such it is 

held that the Appellant was herself a party to the alleged 

agreement with the Respondent.

10. In  quest  of  the  answer  to  the  second  question 

formulated by  me it  is  necessary  to  have  a  look into 

section 23 of the Indian Contact Act which reads thus:

“23.  What  consideration  and  objects  are  lawful,  and 
what not.

The consideration or object of an agreement is lawful, unless-

It is forbidden by law; or is of such a nature that, if permitted,  

it would defeat the provisions of any law; or is fraudulent; or  

involves or implies, injury to the person or property of another;  

or the Court regards it as immoral, or opposed to public policy.
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In  each  of  these  cases,  the  consideration  or  object  of  an  

agreement is said to be unlawful. Every agreement of which  

the object or consideration is unlawful is void.

Illustrations

xxx        xxx             xxx

(f) A promises to obtain for B an employment in the public  

service  and  B  promises  to  pay  1,000  rupees  to  A.  The  

agreement is void, as the consideration for it is unlawful.

 (i)  A’s  estate  is  sold  for  arrears  of  revenue  under  the  

provisions  of  an  act  of  the  Legislature,  by  which  the  

defaulter is prohibited from purchasing the estate. B, upon  

an  understanding  with  A  becomes  the  purchaser,  and  

agrees to convey the estate to A upon receiving from him the  

price which B has paid. The agreement is void, as it renders  

the transaction, in effect,  a purchase by the defaulter and  

would so defeat the object of the law.

(j) A, who is B’s mukhtar, promises to exercise his influence,  

as such, with B in favour of C, and C promises to pay 1,000  

rupees to A. The agreement is void, because it is immoral.

(k) A agrees to let her daughter to hire to B for concubinage.  

The  agreement is  void,  because  it  is  immoral,  though the  

letting may not be punishable under the Indian Penal Code  

(45 of 1860).”

11. A bare reading of the aforesaid provision along with the 

illustration (f)  reveals  that  the  agreement entered into 

between the parties as has been averred in paragraph 2 

of  the  complaint  filed  by  the  Respondent  before  the 
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court below is void as the same was for the purpose of 

procuring a govt. job for the son of the Respondent for a 

consideration.  It  cannot  be  gainsaid  that  the 

consideration and object  of  it  is  unlawful  and is  also 

against  the  public  policy  as  public  posts  are  not 

supposed  to  be  sold  for  money  and  without 

consideration of the merit of the person to be employed. 

This view is fortified by the illustration (f) which squarely 

covers  the  fact  of  the  case  qua  the  initial  agreement 

entered into by the parties. According the provisions of 

section 23 of  the  Indian Contact  Act,  1872 the  same 

cannot be enforced. However, the case in hand is not for 

enforcement of the said agreement. It is for recovery of 

the consideration allegedly paid by the Respondent to 

the Appellant in pursuance of the said agreement which, 

as already said, is a void one, after its alleged breach by 

the Appellant.  The case of  the Respondent during the 

trial is that he demanded back the consideration of the 

earlier  contract as the Appellant  had failed to honour 

her commitment made therein and it is only after that 

that the Appellant issued the cheque in question which 

was ultimately dishonoured leading to her prosecution 

and eventual  conviction.  Undisputed again is  the fact 

that the cheque was issued for payment of the money 

that  were  taken  by  the  Appellant  in  terms  of  the 

agreement already stated to be void for unlawfulness of 

its object and consideration and also against the public 

policy.  In  arriving  at  this  conclusion  there  is  no 

deviation from that of the learned trial court. However, 

the  next  question to be met with is  whether  the  said 
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consideration of Rs. 2,60,000/- or Rs. 1,00,000/- is or 

was  indeed  recoverable  from  the  Appellant.  Only  a 

positive answer to this question will decide if dishonour 

of the cheque issued by the Appellant can entail penal 

consequences  for  the  Appellant  u/s  138  of  the 

Negotiable Instruments Act, 1881.

12. Learned trial  magistrate  has placed heavy reliance  on 

the judgement of the Honourable Supreme Court passed 

in Kedar Nath Motani Vs. Prahlad Rai [AIR 1960 SC 213] 

quoting extensively from the said judgement. It seems to 

me that  the  learned  trial  court  has  misread  the  said 

judgement in arriving at the conclusion that despite the 

consideration and object of the original contract being 

unlawful  and  the  agreement  being  opposed  to  public 

policy; the amount allegedly paid by the Respondent was 

recoverable by him. The Honourable Supreme Court has 

summarised their Lordships view in paragraph 22 of the 

said  judgement  which  has  been  referred  to  in  the 

impugned  judgement  and  which  I  am  reproducing 

below:

“The correct position in law, in our opinion, is that what one  

has to see is whether the illegality goes so much to root of the  

matter that the plaintiff cannot bring his action without relying  

upon the illegal transaction into which he had entered. If the  

illegality be trivial  or venial,  as stated by Williston and the  

plaintiff  is not required to rest his case upon that illegality,  

then public policy demands that the defendant should not be  

allowed to take advantage of  the position.  A strict view,  of  

course, must be taken of the plaintiff's conduct, and he should  

not be allowed to circumvent the illegality by resorting to some  
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subterfuge or by mis-stating the facts. If, however, the matter  

is  clear  and  the  illegality  is  not  required to  be  pleaded  or  

proved as part of the cause of action and the plaintiff recanted  

before the illegal purpose was achieved, then, unless it be of  

such a gross nature as to outrage the conscience of the Court,  

the plea of the defendant should not prevail.”

13. It  is  no  longer  unclear  that  the  law has  set  rigorous 

standard  for  entitling  the  plaintiff  in  such  a  case  to 

recover the money paid as unlawful consideration. What 

the  courts  have  to  do  in  such  cases  is  to  see  if  the 

illegality is trivial and if the plaintiff can rest his case on 

facts sans illegality. Only if this dual test is satisfied, the 

plaintiff can be held to be entitled to recover the money 

paid to the defendant. Absence of even one of those tests 

will entail rejection of the claim of the plaintiff. It is not 

clear  how  the  illegality  of  obtaining  a  public  post  by 

paying  illegal  gratification  without  any  willingness  to 

subject oneself to assessment of suitability for such post 

can be  treated as trivial  or  venial.  A  person who will 

enter a public post paying illegal gratification will in all 

probability leave no stone unturned to make up for the 

money  spent  and  will  surely  indulge  in  corrupt 

practices. This in turn will  erode faith of  the ordinary 

people  in  the  system which is  already abysmally  low. 

Further, the case of the Respondent as revealed from the 

averments made in paragraph 2 of the complaint filed 

before the court below clearly is that he paid the amount 

for the purpose of procuring the public job. In the light 

of  this  positive  assertion his  entitlement  of  recovering 

the cheque amount cannot be based on any other fact 
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than this. If this fact is taken out of consideration, no 

material is left before the court to decide if the cheque 

was for satisfaction of any enforceable debt or liability. 

The  presumption  available  under  section  139  of  the 

Negotiable Instruments Act, 1881 also stands rebutted 

in  view  of  the  assertion  as  aforesaid.  As  such,  I  am 

afraid, that the dual test set forth in the case of  Kedar 

Nath Motani (supra) is not satisfied. In the result it cannot 

be said there was any subsequent contract between the 

parties to this case not hit by section 23 of the Indian 

Contract  Act  whereupon,  the  cheque  amount  became 

recoverable from the Appellant.

14. The learned trial magistrate has placed reliance on yet 

another  judgement  of  the  Honourable  Supreme Court 

delivered in the case of  Sita Ram Vs.  Radha Bai [AIR 

1986  SC  534]  according  to  which  the  following  have 

been stipulated to be the conditions which save a person 

from the clutches of section 23 of the Indian Contract 

Act,  1872  enabling  him  to  recover  money  paid  in 

furtherance  of  an  agreement  whose  object  or 

consideration are unlawful or which is opposed to public 

policy:  (a)  where  the illegal  purpose has not  yet  been 

substantially  carried  into  effect  before  it  is  sought  to 

recover money paid or goods delivered in furtherance of 

it; (b) where the plaintiff is not in pari delicto  with the 

defendant; (c) where the plaintiff does not have to rely on 

the illegality to make out his claim.

15. With regards the exception (c) it has already been held 

that the Respondent could not but rely on the illegality 
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he entered into with the Appellant to make out his case. 

There is, thus, no reason to further delve into that.

16. As regards the exception (a) it is based on the principle 

that where a transaction is illegal, it is better to allow 

the plaintiff to resile from it before it is completed and to 

award  restitution  to  him  rather  than  to  allow  the 

defendant to remain in possession of his illegal gains. 

Before the time of performance of an illegal contract, one 

of  the  guilty  party  is  allowed  a  locus  penitentiae,  an 

opportunity for repentance or change of mind; but after 

the time of performance has passed, the repentance is of 

no avail. To be able to recover, the plaintiff must have 

withdrawn  from  the  transaction  before  the  illegal 

purpose  was  executed,  in  whole  or  in  part.  The 

withdrawal must be voluntary, and not by frustration of 

circumstances over which he had no control, or because 

the other party failed to perform the contract.  In this 

case specific averment made by the Respondent in his 

complaint  that  he  demanded  back  his  money  as  the 

Appellant  had  failed  to  arrange  for  the  job  she  had 

promised. As such, the backtracking was not a result of 

repentance on the part of the Respondent. Further, in 

the case in hand, role of the Respondent was that of an 

abettor and in order to facilitate the commission of an 

unlawful act, had already paid money to the Appellant. 

As such payment of money in pursuance of the unlawful 

agreement  was  in  itself  an  illegal  act  and  can  by  no 

stretch  of  imagination  be  termed  an  innocent  act. 

Learned  trial  court  has  attempted  to  bifurcate  the 

agreement between the parties into two parts- consisting 
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of payment of money which it has termed an innocent 

act and of promise to procure a govt. job which it has 

termed  unlawful.  I  am  afraid,  the  approach  of  the 

learned trial  court is  incorrect as both constituted an 

integral part of one and the same transaction which was 

actuated by an object opposed to public policy and the 

object of which was unlawful.

17. As regards the exception (b), the answer again lies in the 

meaning  given  to  the  maxim-pari  delicto  poritor  est 

condition  possidentis  (defendantis)  in  the  Balck’s  law 

dictionary which is as follows:-

“In a case of equal or mutual fault [between two parties]  
the condition of the party in possession [or defending] is the  

better  one.  Where each party is  equally at fault,  the law 

favors him who is actually in possession. Where the fault is  

mutual, the law will leave the case as it finds it.” [Emphasis 

supplied by me]

18. From the above meaning of the term it is clear that the 

evil of this maxim cannot be avoided if both the parties 

are equally willing or mutually at fault. Being equally at 

fault  does  not  envisage  a  situation  where  both  the 

parties have to be of  equal  status divorced from the 

subject  matter  of  the  unlawful  agreement.  What  it 

envisages  is  none  of  the  parties  should  be  able  to 

impose  his  or  her  will  over  the  other  vis-a-vis  the 

agreement.  Likewise,  being  mutually  at  fault  means 

both the parties should be equally free to take part or 

to refuse to take part in the agreement. In the case in 

hand, it cannot be said that the Respondent or his son 

was compelled by the Appellant to accept the alleged 

Page 13 of 17



CRIMINAL APPEAL NO. 45 OF 2013

offer (if there was from the Appellant) of getting the job. 

It  was  not  the  case  of  the  Respondent  before  the 

learned trial court that he was compelled to accept the 

proposal  mooted by the  Appellant.  It  is  also  not  the 

case that the Respondent was not in a position to reject 

the said offer without inviting any sort of evil to himself 

or  to  his  son.  Rather,  it  seems more  natural  that  a 

person who is not having an employment would himself 

seek one than being compelled to accept an offer made 

by  someone  else.  Of  course  it  is  not  a  matter  of 

presumption as to who initiated the proposal first. Nor 

is it germane to the issue in hand. What is to be seen, 

as has been adverted to above, is whether, in entering 

into  the  illegal  agreement,  the  parties  could  exercise 

their free will without being dominated by the other vis-

a-vis the unlawful object. If the answer to this question 

is in the affirmative, which is in this case as well, then I 

am afraid, possession of the property/money cannot be 

disturbed.  This  is  not  for  the  sake  of  the  plea  of 

illegality taken by the other side, but it is founded in 

general  principles  of  policy  which the  defendant  has 

the  advantage  of,  contrary  to  the  real  justice,  as 

between  him  and  the  plaintiff  by  accident.  The 

principle  of  public  policy  is  this:  en  dolo  malo  non 

oritur actio. No court will  lend its aid to a man who 

founds  his  cause  of  action  upon  an  immoral  or  an 

illegal  act.  If,  from  the  plaintiff's  own  stating  or 

otherwise  the  cause  of  action  appears  to  arise  ex 

turpicausa or the transgression of a positive law of this 

country,  there  the  court  says  he  has  no  right  to  be 
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assisted. It is upon that ground the Court goes, not for 

the sake of  the defendant, but because they will  not 

lend their aid to such a plaintiff

19. The Honourable Supreme Court has, in the case of Nair 

Service Society Ltd. Vs. K. C. Alexander [AIR 1968 SC 

1165], stated as follows in respect of the above maxim:

“These  are  general  observations  applicable  to  a  case  of 

illegality on which a party must rely to succeed. In a case in 

which a plaintiff must rely upon his own illegality the court 

may  refuse  him  assistance.  But  there  is  the  other 

proposition that if a plaintiff does not have to rely upon any 

such illegality, then although the possession had begun in 

trespass  a  suit  can  be  maintained  for  restitution  of 

possession.”

20. Thus it is clear that the Respondent was in pari delicto 

with the Appellant in entering into the illegal agreement. 

The  reliance  placed  by  the  learned  trial  court  on  the 

judgement of the Honourable Supreme Court in the case 

of Md. Salimuddin Vs. Misri Lal [AIR 1986 SC 1019] is of 

no avail as it has already been shown that the Appellant 

was not in a dominant position vis-a-vis the Respondent 

with regards the subject matter of  the agreement and 

the said judgement has been mis-applied by the learned 

trial court in treating the Respondent as an oppressed 

person.

21. Commenting  on  the  judgement  in  the  case  of  Md. 

Salimuddin (supra) the Honourable Apex Court has in 

Budhwanti Vs. Gulab Chand Prasad[AIR 1987 SC 1484] 

stated as follows:
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“The  learned  Judges  have  taken  care  to  set  out  that  the  

doctrine  will  not  be  attracted  when there  is  no  element of  

compulsion  or  exploitation  and  both  parties  have  by 

consensus contravened the provisions of law for their mutual  

advantage. They, however, found that the tenant concerned in  

that case was a victim of exploitation and hence he was not  

"in pari delicto". The relevant portion of the judgement reads  

as follows : -‘The doctrine is attracted only when none of the  

parties is a victim of such exploitation and both parties have  

voluntarily and by their free will joined hands to flout the law 

for their mutual gain. Such being the position the said doctrine  

embodying the rule that a party to a transaction prohibited by  

law cannot enforce his claim in a court of law is not attracted  

in a situation like the present."

22. Though from the exceptions to section 23 of the Indian 

Contact Act, 1872 as enunciated in the case of Sita Ram 

(supra)  it  seems  that  presence  of  any  the  three 

exceptions  is  sufficient  to  avoid  the  evil  of  the  said 

provision of law, from the case of  Nair Service Society 

Ltd. Vs. K. C. Alexander [AIR 1968 SC 1165] it becomes 

clear that presence of all the three exceptions together is 

essential.

23. It is paradoxical that on one hand learned trial court 

has taken judicial  note of  the rampant corruption in 

the country and on the other hand shown sympathy to 

the abettor in the crime. The fact has been overlooked 

that corruption does not breed from the system shorn 

of men but it is the men and women in the system who 

make  it  corrupt  or  otherwise.  This  has  also  been 

overlooked that the person who would get a public post 

by paying illegal  gratification or  by manipulating the 
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selection procedure would remain in the post for years 

and having attained the service by corrupt means will 

perpetrate it for years as a recompense for the money 

spent on getting it.  There was no material  on record 

before the learned trial court to know as to how much 

effort  did  the  Respondent  exert  for  getting  his  son 

employed to some office. This is also not supported by 

any material on record that the Respondent’s son was 

deprived  of  an  employment  despite  having  requisite 

merit  before  he  entered into  the  unlawful  agreement 

with the Appellant. As such, no case has been made 

out that the Respondent was a victim of circumstance 

that  led him to the illegal  agreement.  No material  is 

pointed  out  to  be  on  record  to  show  that  the 

candidature of the Respondent’s son was turned down 

as he did not pay bribe. The generally perceived trend 

in the society has the applicability in the instant case 

has also not been made out.

24. In  the  result,  I  am  unable  to  find  the  impugned 

judgement sustainable and therefore, the same is set 

aside. The conviction and sentence handed down to the 

Appellant Shrimati Bimala Boro is set aside and she is 

acquitted  of  the  charge  u/s  138  of  the  Negotiable 

Instruments Act, 1881. She is set at liberty forthwith. 

Her bail bonds with sureties shall remain in force till 

the next six months from today. 

25. This appeal is accordingly disposed of. 

26. Let a copy of  this  judgement be certified to the trial 

court.
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27. Send back the LCR.

Given under my hand and seal of this court this the 4th day 

October, 2013.

Addl. Sessions Judge (FTC) No. 3
Kamrup, Guwahati 
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