
IN THE COURT OF THE ADDITIONAL DISTRICT JUDGE NO. 2,KAMRUP, GUWAHATI.
         Present:-     Sri S. K. Poddar , Additional District Judge No. 2,                                                                                 Kamrup, Guwahati.

MAC No. 1222/10)u/s 166 M V Act(Offending Vehicle:- AS-25-2547 (Maruti Van)
1. Mrs. Manu Kalita (Wife of deceased)
2. Ms. Dhritima Kalita (daughter of deceased)
3. Ms. Jituma Kalita (daughter of deceased)                R/o- Vill- Rajapukhuri                P.S. Palashbari                    Dist.- Kamrup, Assam.                     …    Claimant(s)/petitioners

                         -vs-1. Sri Pradip Ch. Das (Owner)
2. Md. Raju Rahman (Driver)
3. United India Insurance Co. Ltd. (Insurer),    …. Opposite parties

Advocate Appeared:-Sri Mahendra Deka &Sri Minu Deka ……………     Advocate for the Claimant.Sri Ranjan Kr. Bharali …….                    Advocate for the OP No. 3.
Date of Argument:- 09-09-2013Date of Judgment:-  01.10.2013

J U D G M E N T

1. The case of the claimant in brief is that, on 22-05-2010 at about, 6 PM while Dhandeb Kalita was going on the road on his side at Mirja New Colony, 37 NH Way, the vehicle bearing No. AS-25-2547 (Maruti Van) was coming from Guwahati side towards Chhaygaon side being driven in rush and negligent manner knocked said Dhandeb Kalita from back side resulting  serious  injuries  on  his  person.  Immediately  the  injured  was taken to Mirja CHC wherefrom he was referred to for his treatment. But 
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due to serious nature of injuries,                          ……contd….. on P/2Dhandeb Kalita was shifted to GMCH Guwahati for better treatment. During his  treatment at  GMCH, Guwahati  as  indoor patient  from 22.05.2010 to 28.05.2010, said Dhandeb Kalita succumbed to his injuries on 28.5.2010 at 10 a.m. At the relevant time of death, deceased was a engaged in a service and was earning Rs. 7,000/- (Rupees seven thousand) per month. Hence the claimant, being the wife of the deceased for herself and her 2 children has filed the instant petition u/s 166 MV Act claiming Rs. 15,00,000/- only as compensation. It is also pleaded that at the relevant time the offending vehicle  was  duly  insured  by  OP  No.  3  vide  policy  No. 130202/31/10/02/00000509 valid upto 27.04.2011. 2. The OP No. 3, insurance co, in its written statement denied all the averments made in the claim petition and stated inter-alia that they had  no  information  regarding  the  accident  and  that  the  amount  of compensation claimed by the claimants is highly exaggerated and without any basis.  The insurance co declined to accept the liability,  if  there was violation of the terms and conditions of the policy or the driver did not have valid and effective driving license. 3. Opposite Parties No. 1 and 2,  the owner and the driver of the offending vehicle  filed their  written statement denying the accident and the allegations of rash or negligent driving. They also pleaded that at the relevant time, the vehicle was insured with OP No. 3 and was driven by Op No. 2 having valid D/L. After filling written statement the OP No. 1 and 2 remained absent and the case proceeded ex-parte against them. 4. Upon the above pleadings of the parties, the following issues were framed by then presiding officer:-
i) Whether Victim Late Dhandeb Kalita died in the alleged Road  

accident dated 22-05-2010 involving Vehicle No. AS-25-2547 Maruti  

Van and whether the said accident took place due to the rash and  

negligence driving of the Driver of the offending vehicle?

ii) Whether the claimants are entitled to get any compensation and  

if yes to what extends & by whom amongst the opposite parties, the  
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said compensation amount will be payable?        ……contd….. on P/35. During trial,  in support of claim petition,  the claimant No. 1 Mrs.  Manu Kalita,  (wife of  the deceased)  examined herself  as PW 1,  Sri Muhim Bora  (eye  witness)  as  P.W.  2  and  proved some  documents.  The opposite parties No. 3 has also examined 2 witnesses. 6. Both the side submitted written arguments. I have also heard oral arguments of both the parties and perused the materials on records. DECISIONS AND REASONS THERE
7. ISSUE NO. 1:-  The claimant No. 1 in the claim petition and also in her affidavit of evidence stated that on 22-05-2010 at about, 6 PM while Dhandeb Kalita was going on the road on his side at Mirja New Colony, 37 NH  Way,  the  vehicle  bearing  No.  AS-25-2547  (Maruti  Van)  was  coming from  Guwahati  side  towards  Chhaygaon  side  being  driven  in  rush  and negligent manner knocked said Dhandeb Kalita from back side resulting serious injuries on his person. Immediately the injured was  taken to Mirja CHC wherefrom he was referred to for his treatment. But due to serious nature of injuries, Dhandeb Kalita was shifted to GMCH Guwahati for better treatment. During his treatment at GMCH, Guwahati as indoor patient from 22.05.2010 to 28.05.2010, said Dhandeb Kalita succumbed to his injuries on 28.5.2010 at 10 a.m.   PW 2 an eye witness of  the occurrence in his evidence described as to how the accident occurred. He fully supported the fact pleaded in the claim petition. In his cross-examination the OP No. 3 failed to bring any material to disbelief his evidence as eye witness. Apart from oral evidence, PW 1 has also proved the accident information report in  Form  54  as  Exbt-1,  Certified  copy  of  PM  report  Exbt-2,  Medical documents etc. as Exbt. 5(1) to 5(18) and Medical Voucher, Cash memos as Exbt.  6(1)  to  6(29).  All  these  document  and  unrebutted  evidence  of claimant proves the fact death of in the road traffic accident. 8.  The next point to be decided in this issue is, as to whether the  

death occurred due to rash and negligent driver of the offending bus. In this regard,  Exbt.  1,  the police report clearly indicated that on  the accident dated  22.5.2010  a  case  was  registered  u/s  279/304(A)/427  IPC  was 
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registered vide Palashbari PS Case No. 141/2010       ……contd….. on P/4against the OP No. 2. PW 2 who has seen the occurrence has categorically deposed that accident occurred due to rash driving of the OP NO. 2. His evidence remained unshaken in cross-examination.9. Hon’ble  Supreme  Court  of  India  in  Bimla  Devi  and  Ors.  v. Himachal  Road Transport  Corporation and Ors   MANU/SC/0577/2009/ (2009) 13 SCC 530, held as under:
“15.  In  a  situation  of  this  nature,  the  Tribunal  has  rightly  taken a  
holistic view of the matter. It was necessary to be borne in mind that  
strict proof of an accident caused by a particular bus in a particular  
manner  may  not  be  possible  to  be  done  by  the  claimants.  The  
claimants  were  merely  to  establish  their  case  on  the  touchstone  of  
preponderance  of  probability.  The  standard  of  proof  beyond  
reasonable doubt could not have been applied.”10. The  evidence  of  the  claimant  side,  both  oral  as  well  as documentary, in regards the accident involving the offending vehicle and that, the offending vehicle was driven in a rash and negligent manner is found reliable and probable. Hence, it can safely be held that the accident occurred  due  to  rash  and  negligent  driving  of  the  driver  of  offending vehicle and in the said accident Dhandeb Kalita died. This issue is decided accordingly.11. ISSUE NO. 2:- In  view  of  the  discussion  and  decision  of  the previous issue, claimants being wife and children of deceased are certainly entitled to get compensation under the provisions of section 166 of M V Act. Now the prime question is what should be the just and fair quantum of compensation and who will pay the same. 12. In determining the compensation, essential factors e.g. age of the deceased, income, future prospects, dependency of claimants etc. are relevant..13. So  far  age  of  the  deceased  is  concerned  for  deciding  the multiplier to be used, the claimant in her evidence stated that at the time accident her husband was aged 35 years. In the PM Report (Exbt. 2) has mentioned  the  age  of  the  deceased  as  42  years.  The  dead  body  was identified by Aditya Kalita (younger brother of the deceased) and as such 
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there is least chance of                                                       ……contd….. on P/5wrong mentioning of age of the deceased. No age certificate was proved by the claimant in support of the claim of age. So from the above documentary evidence on record,  it  can safely  be hold that  on the date  of  death the deceased was aged below 42 (forty two) years. 14. So  far  income  of  the  deceased  in  concerned,  PW  1  in  her evidence claimed that  deceased was an employee of  a Eastern Gas and Associates  and  he  earned  Rs.  8,500.00  (Rupees  eight  thousand  five hundred) only per month as supervisor. However in the complaint petition at column 6, while filling the claim petition it was shown that the monthly income  was  Rs.  7,000/-  per  month.  Claimant  has  proved  one  salary certificate of the employer but did not brought the employer for evidence and to test the veracity of the said certificate by the OP. One certificate from the  Circle  officer  was  also  given  which  shows  annual  income  at  Rs. 1,02,000/-. The above certificates cannot be taken at per simply because it do not match with the pleaded case and was not duly proved by its author. Even  in  the  claim  petition  name  of  the  employer  was  not  mention  at column 5. As such I have no option but to make assumption of the income on some guess work. The petitioner being an able bodied man, could have easily  earn Rs.  150/-  per  day to  maintain his  family  and taking this  as notional  income,  the monthly income can safely be taken as Rs.  4500/- (four thousand five hundred) per month.15. So  far  the  question  of  deduction  on  account  of  personal expenses of deceased is concerned,  there was also no dispute to the fact that on the date of death deceased left behind his wife and two children. As per ratio of Sarla Verma (Smt) and Ors. [(2009) 6 SCC 121], deduction will be 1/3rd (one third) as the deceased left behind 3 dependants i.e. his wife and 2 children.  The monthly income after 1/3rd deduction will be 3000/- only.16. So  far  multiplier  to  be  adopted is  concerned,  ratio  of  Sarla  

Verma (Smt) and Ors. [supra], laid that it will be on the basis of age of the deceased and not on the age of dependent. The operative paragraph of the 
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judgment read as follows….                                                    ……contd….. on P/6

“17. The selection of multiplier is based on the age of the deceased and  
not on the basis of the age of dependent. There may be a number of  
dependents of the deceased whose age may be different and, therefore,  
the  age  of  dependents  has  no  nexus  with  the  computation  of  
compensation.”17. As per the table of multiplier shown in the Sarla Verma’s case, as the deceased was below 42 years of age, the multiplier will be 14 (fixed for the age groups of 45 to 50). As such, I hold that the proper multiplier will be 14.18. Apart from the compensation to be calculated as above, I am of the  opinion  that  claimant  is  entitled  for  funeral  expenses  and  other incidental expenses on travelling and cost of attendant, loss for love and affection care and guidance for minor children, loss of consortium for wife who is aged about 30 years etc. as decided by Hon'ble Supreme Court of India in the reported Court of Rajesh vs Rajbir Singh and Ors. [2013 ACJ 

1403].  Claimant  is  also  entitled for  the  expenses  of  Rs.  16,006/-  made during treatment of the deceased from the date of injury till death.19. Thus,  having  considered  the  facts  and  circumstances  of  the case, just and reasonable compensation is assessed as under. Loss of dependency  3000 x 12 X 14 .. Rs  5,04,000.00Funeral & Expenses Rs.     25,000.00Travelling & Incidental Expenses Rs.     15,000.00Expenses on treatment Rs.     16,000.00Loss for Love, care etc. to minor children Rs.  1,00,000.00Loss of consortium to wife:                                   Rs.  1,00,000.00                                                Total …. Rs.  7,60,000.00.  (Rupees seven lakh sixty thousand) only.20. There  is  no  dispute  to  the  fact  that  at  the  relevant  time  of accident, the offending vehicle No. AS-25-2547 (Maruti Van) was insured with the opposite party No. 3 United India Ins. Co. Ltd. which was valid upto 27.4.2011.21. It may be noted here that by adducing evidence through DW 1, the investigator,  the OP No. 3 has brought on record the D/L as claimed to have been in possession of the OP No. 2 was not issued by DTO Nalbari office.                                                                    ……contd….. on P/7
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However the DW 2, by bringing official record, has clarified the fact the Exbt.  A  was  granted  only  on  verifying  the  register  maintained  for professional D/L but the D/L of the OP No. 2 was genuine and same was recorded in the Register meant for private D/L. Thus the evidence of DW 2 made it clear that OP No. 2 have valid Driving License on the relevant date of accident. As such, the compensation as determined shall have to be paid by OP No. 3.            
A W A R D22. Claimants  are  jointly  entitled  to  get  of  Rs.  7,60,000.00. 

(Rupees seven lakh sixty thousand) only with interest @ 6% (six) p.a. from the date of filing the claim-petition, i.e. 30.06.10  till payment from the opposite party No. 3 (United India Ins. Co. Ltd.)23. To protect  the  interest  of  the  children of  the deceased,  it  is directed that, on receiving payment of the awarded amount with interest, Rs.  2,00,000/- (Rupees two lakh) for each child (Claimant No. 2, 3) shall be kept in FIXED DEPOSIT of a Nationalized Bank till they attain majority.24. The opposite party No. 3, United India Ins. Co. Ltd., is directed to pay the amount of award with interest within one month from the date of this order. Given under my hand and seal of this court on this the 1st day of October, 2013 at Guwahati.
  Additional District Judge No. 2                                                                                  Kamrup, Guwahati. 


