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IN THE COURT OF THE ADDITIONAL SESSIONS JUDGE NO. 2,KAMRUP, GUWAHATI.

                                                 Present:-            Sri S. K. Poddar, AJS,
 Additional Sessions Judge No. 2,

                                                                            Kamrup, Guwahati.

Criminal Appeal No. 105/2012 (Arising out of  Case No. 5438  C  /2008)  
   Sri Nar Narayan Sarma       …………..           Appellant/Accused-vs-            Sri Ram Krishna Das         ……...        Respondent/Complainant           

Advocates Appeared:-Mr. Anand Bhuyan &Mr. B K Barman ………………        Advocates for the Appellant.Mr. Ashan Ali                    ……….   Advocates for the Respondent.Date of Hearing:-    13.09.2013.Date of Judgment:-   03.10.2013.
J U D G M E N T

1. This appeal U/S 374 of Cr.P.C. is preferred by the accused/ appellant  Nar Narayan Sarma against the conviction and sentence vide judgment  and order dated 30.08.2012 passed by Learned SDJM No.  II, Kamrup, Guwahati in Case No. 5438C/2008. 2. By the impugned judgment and order, the appellant/accused was held guilty for the offence U/S. 138 of the N. I. Act and sentenced to undergo  S.I.  for  6  (six)  month  and  also  to  pay  Rs.  4,30,000/-  as compensation to the complainant i/d further S.I. for 2 (two) Months.
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3. On admission of the appeal memo for hearing, records of trial court was called for and pending disposal of this appeal, the execution of the sentence was stayed. Notice was issued to respondent/complainant, who appeared through his engaged advocate and contested the appeal by supporting the impugned judgment.4. I have heard both the sides on the appeal and gone through the trial court record.5. The brief facts of complaint Case No. 5438C/2008 in discharge of a debt of Rs. 2,50,000/-,  accused on 29.08.2008 has issued one cheque of the said amount to the complainant/respondent. It was further alleged that on deposit of the said cheque for collection through his banker, same was returned unpaid on 30.08.2008 with cheque return memo showing the ground of stop payment. On getting back the cheque, on 08.09.2008, the complainant sent legal notice of demand and same was duly received by the accused and sent reply. 6. The accused contested the said case by pleading not-guilty to the  offence  u/s  138  N  I  act  as  explained  to  him.  During  trial,  the complainant  examined 4 witnesses  and proved several  documents.  On completion of prosecution evidence, accused/appellant was examined u/s 313 Cr.P.C.  Accused side  also  examined 2  witnesses  and proved some documents. 7. Defence case as unfolded during cross of PW No. 1 and in 313 Cr.P.C examination, is that the complainant was his business partner. The accused  has  contended  that  he  gave  the  aforesaid  cheque  to  the complainant  as  security,  but  the  complainant  withdrew  the  amount recoverable from the accused and inspite of that the complainant did not return the said cheque given as security. The accused has contended that he does not have legally enforceable debt or liability; hence the complaint is liable to be dismissed.
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8. Upon consideration of  the materials  on record and hearing the  argument  of  both  the  sides,  learned  trial  court  found  the  accused guilty  for the offence U/S 138 N. I.  Act and convicted him for the said offence and passed the sentence as stated in earlier paragraphs. 9. Against  the  above  findings  of  conviction  and  sentence,  the accused has preferred the instant appeal with a prayer to set aside the impugned judgment of conviction and sentence mainly on the grounds that learned trial  court has failed to appreciate the evidence in proper perspective, failed to consider the defence plea that cheque was issued as security, that there was no liability existed on the date of presentation of cheque etc.10. After  filling  of  the  appeal  memo.  Appellant  has  moved  a petition u/s 391 Cr.P.C for allowing him to adduce additional evidence at appellate stage but vide order dated 14.06.2013, the prayer was rejected. 11. During  appeal  hearing,  learned  advocate  for  the  appellant mainly concentrated his arguments on the ground of wrong appreciation of evidence in the context of non-existence of legally enforceable debt, the a  post  dated  cheque  in  question  was  given  as  security  and  non consideration  of  defence  evidence  while  passing  the  judgment.  At  one point of arguments learned advocate for the appellant has submitted that as there was some defect in conduct of the case at trial court, case should be remanded for  giving some chance to the  accused for  proving some more  documents.  Learned  advocate  for  appellant  has  also  placed  his reliance in the following reported cases; (i) Juwar Singh and Ors. v. State of M.P. [ A.I.R. 1981 S.C. 373 ], (ii) Zahira Habibullah vs State of Gujrat (2004) 4 SCC 148]12. In  reply,  ld.  Advocate  for  the  respondent  has  argued  that defence plea was inconsistent and in four occasions four plea was raised. At  one  place  it  was  pleaded  that  the  cheque  was  stolen  by  the complainant  and  at  another  it  was  pleaded  the  cheque  was  missing. 
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During trial also it was admitted that cheque was issued as security but while  adducing  evidence  accused  has  again  changed  the  stand.  By referring the reported case of Manik Lodh -vs- State of Assam [2007 (3) GLT 207],  it  was  also  argued that  the  presumption  u/s 139 is  a  legal presumption and court shall have to presume unless rebutted and in this case accused failed to rebut the presumption by taking one stand. 13. I have considered the submission of both the sides. For the purpose of brevity, I would like to note down the facts not in dispute i.e. facts  admitted  or  not  specifically  denied  by  the  accused  during  trial. Admittedly the complainant was known to accused/appellant has some business relation. The cheque in question belonged to accused and bears his  signature.  The  said  cheque  was  presented  by  the  complainant  for collection through his banker and due to stop payment instruction in the bank  of  the  accused,  the  cheques  got  dishonoured.  On  bouncing  of cheques,  complainant has sent  a demand notice under Regd.  A/D post which was duly received by the accused and on receipt of the demand notice, accused has replied the same by mentioning about some authority to withdraw the amount and asked the complaint to return the cheque which was alleged to have been stolen by him. On receipt of summons of the case, the accused has not deposited the cheque amount in court with a prayer of discharging him from the case.14. In the present case in hand, learned trial court has proceeded to decide the case by framing the following points for determination of the case before him---(1) Whether  the  accused  issued  the  cheque  for  the discharge of any legally enforceable debt or liability?(2) Whether the cheque was dishonoured for stopping its payment by the accused?(3) Whether the accused has committed the offence under section 138 of the Negotiable Instruments Act,1881?
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15. The  formulation  of  above  points  shows  that  learned  trial court has proceeded in right direction for determination of the material on record point wise and on this count no prejudice was caused to either side. 16. In respect of Point (i), learned trial court has discussed the entire material on record and came to the conclusion that the cheque was issued  for  the  discharge  of  a  legally  enforceable  debt.  Let  me  re-appreciate the evidence. The complainant PW 1 in his evidence reiterated the facts pleaded in complaint petition and proved the cheque as Exbt. 1. The accused has not disputed the issuance of the aforesaid cheque rather in his statement recorded under section 313 Cr.P.C, admitted that he had issued  the  aforesaid  cheques  as  security.  The  accused  in  his  cross-examination has also admitted the fact Exbt. 1 was issued by him. As such, Section 118 and 139 has come into play in favour of the complainant. The burden of rebuttal of the presumption is on the accused persons. 17. During evidence accused has proved 4 documents but while cross-examination of complainant he has not shown the said documents to the complainant either to admit or deny. The accused had stated that he  and the  complainant  alongwith  three  other  persons  entered  into  a partnership business to execute the repairing work of ballot boxes. The DW1,  Shri  Nar  Narayan  Sharma  (accused)  had  produced  the  said partnership agreement and the same is marked as exhibit A. The accused has  stated  that  it  was  agreed  that  after  completion  of  the  work,  the amount received from the work would be deposited in the account of the firm. The accused has further deposed that he fell sick after completion of the  work  for  the  reason  of  which  he  gave  an  authority  letter  to  the complainant to withdraw the bill  amount,  but the complainant did not return the said amount even after withdrawing the same. The DW1 has produced the said authority letter and the same is marked as exhibit B. The DW1 has further produced two other agreements between them and the same are marked as exhibit C and exhibit D. The DW1 (Accused) has contended that the complainant has acknowledged by way of exhibit C, 
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the receipt of the payment of Rs.2,71,000 against cheque no:078005 for Rs.2,50,000/-  (cheque in  question).  The accused has  also  produced an agreement between him and the complainant which is marked as exhibit D.  Complainant  has  denied  his  signatures  in  Exbt.  C  money  receipt. However there was no dispute regarding work in partnership. DW 2 has supported the fact of partnership business. The DW2 has stated that after settlement of the accounts of the partnership firm it was found that the complainant would be entitled to Rs.3,70,000/- as per exhibit D. The DW 2  has  stated  that  the  partnership  firm  was  entitled  to  receive  Rs. 2,71,000/- from Bajali office for their work done at Bajali and accordingly it was agreed that the complainant would receive the said amount. The DW2 has stated that as the said bill of Bajali was drawn in the name of the accused, the accused gave a cheque of Rs. 2,50,000/- in the name of the complainant for security purpose and it was agreed that after the said amount was withdrawn from Bajali, the accused would give the same to the complainant and the complainant would return the cheque given by way of security. The DW2 has stated that the complainant, on the basis of power  of  attorney,  withdrew the said amount  from Bajali  and did not account for it; as such the accused went to Bajali and signed the receipt. The DW2 has stated that as the complainant received the bill of Bajali for Rs.2,71,000/- the liability of the said cheque (exhibit 1) has been erased.18. The perusal of the evidence of the DW1 and the DW2 shows that none of them have disputed the liability of the accused, but in fact the accused has accepted his liability to pay to the complainant Rs. 2,50,000/- and had issued the cheque in question. The perusal of the exhibit D, which is produced and relied upon by the accused shows that the complainant was entitled to receive Rs.3,70,000/-. The only defence, therefore, is that the complainant had withdrawn the amount from Bajali  and hence the liability of the cheque in question is extinguished. The DW1 had stated that he fell sick for the reason of which he authorized the complainant to withdraw the amount from Bajali. The DW2 has also deposed as regards the above fact, but his statements are quite different from that of the DW1 
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(accused). The DW2 had stated that the complainant, on his own, without the consent of the accused, withdrew the amount from Bajali by showing a power of attorney. The statements of the DW1 and the DW2 as regards this point are quite different from each other and hence lead me to doubt their testimony in this regard. The DW1 has stated that he authorized the complainant by way of exhibit B to withdraw the amount; whereas the DW2 has not stated about any authorization and has not stated anything about the exhibit B,  but has stated that the complainant withdrew the amount on the basis of power of attorney without their knowledge. It is seen from the above there are vital  differences in the statement of the DW1 and the DW2 regarding the withdrawing of the said amount from Bajali. It may be noted here that in support of the story of withdrawal of amount  at  Bajali,  accused  has  not  produces  any  document.  The complainant  had  allegedly  withdrawn  the  amount  from  Bajali  office, which is a government institution; as such there must be some document to show that the complainant had withdrawn the amount on behalf of the accused. Due to non production of any such documents learned trial court has rightly drawn adverse inference against the accused.19. So far execution of Exbt. C is concerned, learned counsel for the  appellant/accused  has  contended  that  the  complainant  has acknowledged the receipt of the amount against the cheque in question by exhibit  C;  hence there  is  no existing liability.  On going through the judgment of learned trial court, it appears that by giving cogent reason, refused to believe the same as genuine.  It was rightly pointed that the exhibit C was allegedly executed and signed by the complainant, but the said document was not produced and shown to the complainant when he appeared as a witness in this case. The above document (exhibit C) was all along in the possession of the accused, as such there is no plausible reason or explanation as to why the said document was not produced for the perusal of the complainant at the initial stage of the trial. The defence had cross examined the complainant (PW1), but the defence had not at all cross examined the complainant as regards the execution of the exhibit C. 
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It was imperative for the defence to have produced the said document at the  earliest  stage  of  the  trial  and  further  to  cross  examine  the complainant on the said document, because he (Complainant) is allegedly the author of the said document; hence he would be the best person to depose as regards the execution of the same.20. Learned  trial  court  has  also  taken  into  account  non-examination  of  attesting  witness  of  exhibit  C  and  held  that  non-examination of the aforesaid persons is fatal to the case of the defence, because  their  non examination  would  amount  to  withholding  material witness. 21. In addition to the above the signature upon the said exhibit C is not owned by the complainant; hence the burden lie upon the accused to prove the same, but the same is not proved to the satisfaction of this court. In appeal, the prayer of the accused persons for additional evidence was also got rejected. 22. While disbelieving the defence of  the accused,  learned trial court  has taken into account the date of cheque and Exbt. C. The perusal of the cheque in question reveals that the same was issued on 29/8/2008; whereas the exhibit C was allegedly executed on 15/7/2008. The fact that the  cheque  in  question  was  issued  after  the  alleged  execution  of  the exhibit  C  goes  on  to  show  that  the  said  exhibit  C  is  not  a  genuine document, because the complainant could not have known on 15/7/2008 itself that the accused would issue to him a cheque on 29/8/2008 bearing the same cheque number. 23. It is seen from the above discussion that the story set up by the defence cannot be believed because the accused has failed to prove the  same  by  leading  cogent  evidence.  I  find  no  illegality  in  the  above findings arrived by learned trial court  in holding that accused has failed to rebut the burden on the scale of preponderance of probability. 
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24. apart from above, the inconsistent plea in defence is sufficient to reject the defence version, Cross examination of the PW1 reveals that the accused had suggested to him that as because the cheque book of the accused remained in the possession of the complainant, the complainant on his own filled up the cheque. The above suggestion clearly suggests that  the  accused is  trying  to  mislead  the  court  by  raising  inconsistent defence. The accused had at one point of time stated that the complainant filled up the cheque on his own, whereas later on the accused had stated that he gave the said cheque on his own, but gave it for security and not for the discharge of any liability. In reply notice Exbt. 7, accused leveled the allegation of theft of the cheque and asked the complainant to return the same. The above inconsistency goes on to show that the accused is not being truthful in his defence and had improved upon his defence.25. Hon'ble  Supreme  Court  of  India  in  the  reported  case  of 
Vijay v. Laxman, [(2013) 3 SCC 86] held that………. 

“When a cheque is issued by a person who has signed on the cheque  

and  the  complainant  reasonably  discharges  the  burden  that  the  

cheque  had  been  issued  towards  a  lawful  payment,  it  is  for  the  

accused to discharge the burden under Sections 118 and 139 of the  

NI Act that the cheque had not been issued towards discharge of a  

legal debt but was issued by way of security or any other reason on  

account of some business transaction or was obtained unlawfully.”26. In the case in hand, as discussed earlier, the accused failed to lead any evidence of rebuttal against the claim of the complainant either by bringing material in support of his plea during cross-examination of PW 1 or even by adducing convincing evidence. In absence of material on rebuttal,  the  presumption  u/s  139,  being  a  presumption  of  law,  shall bound to follow as held in the case of Manik Lodh (Supra) and has been rightly applied by trial court. Considering all above, I find no illegality in the finding of learned trial court so far issuance of cheques in discharge of legally enforceable debt is concerned. 



Page 10 of 11                      Criminal Appeal No. 105/2012
27. At  this  stage  I  would  like  to  note  that  during  argument learned advocate for the appellant by referring the reported case of Juwar Singh  and  Zahira  Habibullah,  submitted  that  accused  should  be  given another  chance  to  prove  the  defence  and  hence  the  matter  may  be remanded  back  to  trial  court.  I  am  not  impressed  with  the  above argument.  It  is  not  a  case  of  improperly  defended  for  the  mistake  of lawyer  rather  the  plea  raised  by  defence  have  inherently  improbable. Once  prayer  of  giving  additional  evidence  was  turned  down,  the  case cannot be remanded on the same reason.28. In respect of point (ii) as framed by learned trial court, the accused in his 313 Cr.P.C examination admitted the fact of having stop payment and also receipt of demand notice from the complainant. While discussing the above two points learned trial court has gone into minute detail  in  proper  perspective  and  rightly  answered  the  points  in affirmative.29. In the fall out of the findings of points (i) to (ii), learned trial court has correctly held the accused as guilty for the offence u/s 138 of N. I. Act.                                                                          30. During  appeal  hearing  no  challenge  was  made  on  the quantum of the sentence imposed by learned trial court. On considering the quantum with the offence proved, I am of the considered opinion that learned trial court has kept proper balance in awarding sentence of S.I. for 6 (six) month and also to pay Rs. 4,30,000/- as compensation to the complainant  i/d  further  S.I.  for  2  (two)  Months  against  dishonor  of cheque of Rs. 2,50,000/- issued in the year Aug, 2008. 31. Considering all above, I find no merit in the appeal and hence same deserves to be dismissed with costs,  which I do accordingly. The appeal is dismissed on contest with costs of Rs. 5000/- (five thousand) payable by appellant/accused to complainant before trial court with the amount compensation.
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32. Accused shall surrender before the trial court for serving out the sentence within next 60 (sixty) days. 33. Send  back  the  case  record  of  Case  No.  5438C/2008 to  the court of Learned SDJM (S) II, Kamrup, Guwahati along with a copy of this judgment.34. Judgment  is  pronounced  in  the  open  Court.  Appeal  is dismissed on contest with cost of Rs. 5000/- (five  thousand). Given under my hand and seal of this Court on this the 3rd day of October, 2013 at Guwahati.

    Additional Sessions Judge No. 2,                  Kamrup, Guwahati.


