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IN THE COURT OF THE ADDITIONAL SESSIONS JUDGE NO. 2,KAMRUP, GUWAHATI.
                                                Present:-     Sri S. K. Poddar, AJS,

 Additional Sessions Judge No.2
                                                                  Kamrup, Guwahati.

Criminal Appeal No. 84/2013(Arising out of  Case No. 2350  C  /11)  
   Sri Bipul Rajbongshi      …………..        Appellant/Accused-vs-                    1. State of Assam                    2. Sri Keshab Gogoi   …….          Respondent/Complainant           

Advocates Appeared:-Mr. U K BarmanMd. H.Ali                                   .......              Advocates for the Appellant. Mr. N Sarma, Addl. PP   …………..                        for the State of Assam.Mr. B Buragohain                .........  Advocate for the Respondent No. 2.
Date of Hearing:-     27.09.2013  Date of Judgment:-  09.10.2013

J U D G M E N T

1. This appeal u/s 374 (3) of Cr.P.C. has been preferred by the accused/appellant  Sri  Bipul  Rajbongshi against  the  conviction  and sentence vide judgment and order dated 06.04.2013 passed by Learned Judicial Magistrate 1st Class, Kamrup in C.R. Case No. 2350C/11. 
2. By the impugned judgment and order, the appellant/accused was held guilty for the offence u/s 138 of the N. I. Act and sentenced to undergo S.I. for 6 (six) months and also to pay Rs. 62,000/- ( Rupees sixty two) as compensation to the complainant u/s 357 Cr. P.C.
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3. On admission of the appeal memo for hearing, records of trial court was called for and pending disposal of this appeal, execution of the sentence was stayed. Notice was issued to respondent/complainant, who appeared  through  his  engaged  advocate  and  contested  the  appeal  by supporting the impugned judgment. Learned Addl PP has represented the state.  
4. I have heard both the sides on the appeal and gone through the trial court record.
5. The brief facts of complaint Case No. 2350C/11 is that, in dis-charge of debt of Rs. 50,000/-, the accused has issued one cheque dated 02.05.2011 to the complainant and on being presented in the bank on 10.05.2011 and on 25.06.2011 for encashment, said cheque was returned dishonoured on 11.05.2011 & 27.06.2011 with an endorsement of Insuf-

ficient Fund in the account of the accused. Thereafter, the complainant is-sued written demand notice on 15.07.2011 by registered post with A/D, demanding payment of cheques amount within 15 days from the date of receipt of notice. That notices were duly served on accused on 21.07.2011 but the accused has failed to repay the cheque amount to the complainant within stipulated period. Hence the complaint u/s 138 of N I Act was filed against the accused.
6. Accused/appellant contested the said case by pleading not-guilty.  During  trial,  the  complainant  examined  himself  as  P.W.  1,  and proved several  documents.  On completion of  prosecution evidence,  ac-cused/appellant was examined u/s 313 Cr.P.C. Accused examined none. 
7. Defence case as unfolded during cross-examination, 313 Cr.P.C examination is that he has taken any loan from the complainant. Though he have admitted that Exbt. 1 cheque belongs to him and it bears his sig-nature, but he cannot say as to how it went to the hands of complainant. No specific plea was taken. In respect of receipt of notice his answer was evasive. Upon consideration of the materials on record and hearing the ar-
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gument of both the sides, learned trial court rejected the defence plea and found the accused guilty for the offence u/s 138 N. I.  Act and convicted him for the said offence and passed the sentence as stated in earlier para-graphs.
8. Against  the  above  findings  of  conviction  and  sentence,  the accused has preferred the instant appeal with a prayer to set aside the impugned judgment of  conviction and sentence mainly on the grounds that learned trial  court has failed to appreciate the evidence in proper perspective  and  failed  to  consider  the  defence  plea  that  there  was  no liability existed as claimed.
9. During hearing on appeal, learned advocate for the appellant, while reiterating the grounds of appeal memo, mainly concentrated his argument regarding non proving of existence of debt by complainant. 
10. On the  other  hand,  learned advocate  respondent/petitioner has argued that this is an open and clear case wherein the appellant has admitted  the  signature  of  cheque  and  failed  to  rebut  the  legal presumption of law u/s 139 N I Act. 
11. I have considered the submission of both the sides and gone through the record of trial court. 
12. On going through the trial  court judgment it  appeared that learned trial court has proceeded to discuss the material by formulating following points.

i) Whether  the  accused  had  issued  cheque  bearing  no.  

405634  dated  02/05/11,  drawn  on  Vijaya  Bank,  Rehabari,  

Guwahati, for Rs 50,000/- (Rupees Fifty thousand) only, in fa-

vour of the complainant in discharge of a debt/liability?

ii) Whether the said cheque was dishonoured on presenta-

tion for insufficient fund?
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iii) Whether  a  valid  notice  u/s  138 of  N.I.  Act  was  served  

upon  the  accused  and  accused  failed  to  pay  the  money  as  

demanded within 15 days of receipt of the notice?

13. On bare reading of the judgment it appears that learned trial court  has  formulated  proper  points  and  elaborately  discussed  the available oral and documentary evidence point wise and on this count, no prejudice was caused to either side.
14. Let me re-appreciate the material on record. The complainant in his evidence on affidavit supported his case as pleaded in complaint petition. During evidence P.W. 1has also proved the cheque in question as Exhibit 1,  The cheque returning memo dated 11/05/11 as Exbt. 2, The cheque returning memo dated 27/06/11 as Exhibit 3,The notice dated 15/07/11 as  Exhibit  4,  The postal  receipt  as  Exhibit  5  and the  postal report dated 05/08/11 as Exbt. 6.
15. During cross-examination of P.W. 1, denied that the defence suggestions  of  misusing  the  trust  existing  amongst  them,  allegation of misuse  of  the  cheque  belonging  to  the  accused  which  was  in  his possession,  non  existence  of  liability  towards  him  etc.  While  giving suggestions to complainant, defence has out made out any case of own. However in 313 Cr.P.C examination accused has changed his stand and stated that he has no knowledge as to how the cheque came in possession of the complainant. 
16. From  the  above  material  on  record,  it  is  clear  that  the complainant  is  the  holder  in  due  course.  Once  it  is  proved  that complainant is holder in due course, it is imperative on the part of court to presume  u/s 118 and 139 of N I Act that cheque was issued in due discharge of legally enforceable debt. The presumption is however subject to rebuttal by accused. In this case, as discussed earlier, there is nothing on rebuttal by the accused persons. In cross-examination except denial no material  was  brought  to  show  rebuttal  of  presumption.  The  accused 
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himself  has not adduced any evidence on rebuttal  of  the presumption. Considering all above, I hold that learned trial court  has rightly decided that  the  Exbt.  1  cheque was  issued in  discharge  of  legally  enforceable debt.  I  find no perversity in the findings and reasons recorded by trial while answering the point (I) in favour of the complainant. 
17. In respect of point (ii) and (iii) as formulated by learned trial court regarding bouncing of cheque due to insufficient fund, issuance of demand notice and non-payment of the amount in spite of receipt of the notice are not in dispute. The cheques return memos as proved by the PW 1  show  that  Exbt.  2  and 3  cheque  was  dishonoured twice  due  to  the reason “Fund Insufficient”. Fact of sending and receipt of demand notice (exbt. 4) was proved vide Exbt. 5 postal slip and Exbt. 6 service report issued by post master. During cross-examination of PW no question was raised on this documents.  Bank slips are admissible in evidence unless rebutted.  There  is  no  evidence,  to  show  that,  after  receipt  of  notice, accused has paid the cheques amount to the complainant within 15 days. Even after receipt of summons from the court, accused has not paid the amount. Learned trial court has rightly decided the above two points in favour of complainant by discussing the oral and documentary evidence at length in proper perspective. 
18. In view of above discussion, I have no hesitation to hold that learned trial court has rightly held the accused as guilty of offence u/s 138 N I Act. 
19. Upon holding the accused as guilty of offence u/s 138 N I Act learned trial Court have rightly refused to give the benefits of probation of offenders Act. Before awarding compensation, learned trial court has also heard the accused on the point of compensation and decided the quantum by  keeping  the  amount  of  pecuniary  loss  suffered  by  the  complainant upon bouncing of cheque. 
20. No argument was made on quantum of sentence. Otherwise 
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also same appears to be reasonable.
21. Considering  all  above,  I  find  no  merit  in  the  appeal and hence same is dismissed with cost of Rs. 3000/- (Rupees three thousand) payable to complainant by accused alongwith compensation. 
22. Accused shall surrender before the trial court for serving out the sentence within next 60 (sixty) days. 
23. Send down the  case  record  of  Case  No.  2350c/2011 to  the court  of  Learned  JMFC,  Kamrup,  Guwahati  along  with  a  copy  of  this judgment.
24. Judgment  is  pronounced  in  the  open  Court.  Appeal  is dismissed on contest without costs.Given under my hand and seal of this Court on this the 9th day of October, 2013 at Guwahati.

       Additional Sessions Judge No. 2,                     Kamrup, Guwahati.


