
       IN THE COURT OF THE ADDITIONAL SESSIONS JUDGE NO. 2, KAMRUP, GUWAHATI.
                                                          Present :-    Sri S. K. Poddar, AJS,

Addl. Sessions Judge No. 2,
                                                                                  Kamrup, Guwahati.

Criminal Revision No. 134/2012

Atul Chandra Patowary  ............. Petitioner-Vs-                               Sagirul Islam                      ...........       Opp. Parties.
Date of Hearing:-      29.08.2013Date of Judgment:-   04.09.2013

JUDGMENT & ORDER

1. Both the sides are represented. By this order, I am going to  dispose  this  revision  petition filed  by the  accused Sri  Atul  Ch. Patowary,  who  is  facing  trial  u/s  138  N.I.  Act  in  C.R.  Case  No. 3689c/2009 pending before learned SDJM No.II, Kamrup. 2. The instant petition was filed by the accused challenging the  order  dated  15.11.12  for  rejection  of  the  prayer  to  recall  the complainant for further re- examination in view of unfolding of some new facts upon calling books of account from the complainant by the learned trial Court.3. Petitioner  case  in  brief  that  is  he  had  some  business transactions with the complainant for sale of broiler chicken and in that process the petitioner issued one check which got bounced. On this, the complainant lodged a complaint u/s 138  N.I. Act.  At the stage of D.W., the petitioner accused had moved one petition u/s 91 Cr.P.C.  for calling the books of accounts from the complainant and 
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accordingly court was pleased to           ……………  contd……… on P/2direct  the  complainant  produced  the  books  of  account.  After production of the books of account, on 15.11.12, the accused moved another petition vide No.7818/12 for allowing him to further cross examine the complainant / P.W. 1 as some new facts appeared on submission  of  books  of  account.  However  the  said  petition  was rejected and case was fixed for D.W.4. Against the rejection of the above petition, the accused has filed the instant revision petition on the ground that learned trial court has committed of error of law in rejecting the petition u/s 311 Cr.P.C.  It  is  also  pleaded  that  further  cross  examination  is  found necessary in view of  coming of  new facts  from the said  books of accounts produced by the complainant in the court.5. On admission of the revision petition, notice was issued to  the  complainant/opp.  Party  who  have  entered  appearance through his engaged advocate and resisted the petition. Trial court record was called for.6. I have heard learned advocate for both the sides on the revision  petition and gone through the trial court case record. 7. During  hearing,  learned  advocate  for  the  revision petitioner while reiterating the ground taken in the revision petition has vehemently submitted that if the impugned order is allowed to stand, it will caused serious prejudice to the accused in getting a fair trial. He also argued that under Section 311 Cr.P.C, court has ample powers to examine and re-examine and further cross- examined any materials witnesses. In this case, as the complainant has submitted the books of account and on perusal of said books of account, some new  facts  has  come  to  the  knowledge  of  the  accused,  it  become highly essential to further cross examine the complainant on those facts and this cross-examination will also help the court in arriving at just decision. 8. Learned  advocate  for  the  complainant  however vehemently  objected  on  the  petition  stating  that  accused  has  no 
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power to re-examine                                  ……………  contd……… on P/3prosecution witness as  prayed in their  petition.  The power of  re-examination is  vested on the complainant and in the event of  re-examination  by  the  complainant,  the  accused  will  get   chance  of further cross-examination. In this case no prayer for further cross-examination was made rather prayer for re-examination was made which is beyond purview of section 311 Cr.P.C  and section 138 of Evidence Act. 9. In  reply  to  this,  learned  advocate  for  the  revision petitioner has submitted that his prayer of re-examination should be treated as prayer for further of cross- examination. 10. I have considered the submission both the sides. Section 311 Cr.P.C. empowers a court to recall any person already examined. In  certain  cases  it  has  casted  a  compulsory  duty  on the  court  to examine or recall and re- examine any such persons, if his evidence appears to be essential to the just decision of the case. 11. In the case hand, after closing of 313 Cr.P.C. Examination, learned trial  court has allowed the petition of the accused u/s 91 Cr.P.C and compelled the complainant to produce the relevant books of accounts. Mere production of the books of account is of no use, if the  accused  was  not  allowed  to  put  some  question  to  the complainant and thus by rejecting the petition 311 of Cr.P.C, learned trial court has apparently committed an error of law. The ground of rejection,  that  'no specific  disclosure  was  made regarding the  new  

facts' appears to be unjust and improper.  Mere knowledge of having books of accounts cannot be treated as having knowledge of all the contents of the said books of accounts. 12. Hon’ble Gauhati High Court in the reported case of 2010 (2) GLT 865 [Ajit Kumar Nath and ors. --VS-- State Of Tripura] held as follows:- 
( 17 ) In a criminal justice system the Court should always keep in  
mind that an accused should not be deprived of any of his rights  
which  he  is  entitled  to  in  accordance  with  law  to  prove  his  
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innocence and to disprove the charge leveled against him. In the  
instant case,                                           ……………  contd……… on P/4
when it is admitted by the accused-petitioners that due to certain  
laches  or  mistake  they  failed  to  ask  certain  questions  to  the  
prosecution witnesses through their learned lawyer, the learned  
trial  Court  should  have  allowed the  accused-petitioners  to  put  
those questions to the prosecution witnesses as that would not in  
any way affect the prosecution case, rather would help the Court  
to come to a just decision of the case. Prosecution story depends  
upon  the  prosecution  witnesses  and  the  case  of  the  defence  
depends upon the evidence of the prosecution witnesses, mainly  
available in cross. 
( 18 ) It is a settled position that an accused can take the benefit  
of the lacuna of the prosecution case, but the prosecution cannot  
take the help of defence case to prove the charge except in a case  
where the plea of alibi  is  pleaded by the accused person or to  
discharge the burden under Section 106 of the Evidence Act.”13. Considering all above, I am of the opinion that learned trial  court  should have given a  chance to  the  accused for  further cross-examination  of  the  complainant  on  the  books  of  account and/or entries made thereon questions relating thereon. 14. In the result,  the impugned order dated 15.11.2012 is hereby set aside. Learned Trial Court is directed to give reasonable opportunity  to  the  accused  for  further  cross-examination  of  the complainant and to proceed with the trial in accordance with law.15. It is further directed that for the inconvenience caused to complainant  for  delay  due  to  such  further  cross-examination,  the accused  shall  pay  Rs.  2,000/-  (two  thousand)  as  cost  to  the complainant  on  the  date  of  appearance  of  complainant  for  cross-examination.16. This revision petition is thus allowed on contest.17. Send  down  the  original  case  record  C.R.  Case  No. 3689c/2009 to learned trial court.18. Both  the  parties  are  directed  to  appear  before  the learned trial court on 1.10.2013 for further instructions.19. Case is disposed accordingly. 
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                                                                      Addl. Sessions Judge No. 2                                                                            Kamrup, Guwahati.


