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IN THE COURT OF ADDITIONAL DISTRICT JUDGE NO. 2, KAMRUP, GUWAHATI.
Present: Sri S. K. Poddar, A.J.S.

Addl. District Judge No. 2
Kamrup, Guwahati

Tuesday, the 24  th   day of September, 2013  .

Title Appeal No. 2 of 2011

Legal heirs  of late Purna Deka.  ... ................................... Appellant(s)VersusSri Prasanta Deka.                                  ........................ Respondent(s)
This appeal coming on for final hearing on 24.08.2013 in the presence of-Mr. P. K. Deka &Mrs. P. B. Hatikakati………   Advocates/pleaders for Appellant(s)Mr. Samnur Ali &Mr. Nabajit Bharali ............ Advocates/pleaders for respondent(s)And having stood for consideration to this day,  the Court delivered the following judgment:

                J U D G M E N T  1. This  appeal  u/s  96  of  the  C.P.C.  has  been  preferred  by  the defendant Purna Chandra Deka against the judgment and decree dated 26.11.2010 passed in Title Suit No. 52/2008, by learned Civil Judge No. 3, Kamrup, Guwahati. 2. On receipt  of  the appeal  memo,  notices  were issued to the 
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respondent/plaintiff and                                            ………….contd… at p/2case record of T.S. 52/2008 was called for. Respondent appeared through their engaged Advocates and resisted the appeal. 3. It may be noted here that during pendency of the appeal for hearing, on the death of appellant, his legal heirs were substituted and they have pursued the appeal. 4.  I have heard learned advocate for both the sides, gone through the  appeal  memo,  case  record  of  T.S.  52/2008  and  the  documents submitted by the both the sides in the aforesaid Title Suit. 5. The  facts  leading  to  filling  of  title  suit  in  brief  is  that  the plaintiff/respondent has purchased the land, as described in the Schedule of  the  plaint  (hereinafter  referred  to  as  'Suit  land')  from  its  owner, pattadar and possessor Md. Nazimuddin Ahmed and Md. Tafiqul Hussain @ Syed Tafiqul Hussain. The plaintiff was put into possession of the suit land and thereafter he got his name mutated. As suit land was low lying area,  plaintiff  developed  the  same  by  filling  earth  and  also  erected intermediate boundary posts along the suit land. In first part of March, 1998, taking the advantage of absence of the plaintiff, the defendant along with  some  anti  social  elements  trespassed  into  the  suit  land  and dispossessed the plaintiff from the suit land. The plaintiff tried to get back his  land  through  amicable  process  of  discussions,  but  remained unsuccessful.  After  taking  illegal  possession,  the  defendant  has  raised some houses and structures thereon.  The illegal activities of  defendant has clouded right, title and interest of the plaintiff and hence the suit for declaration of title and recovery of possession.6.  The defendant contested the suit by filling written statement. Apart  from  the  usual  plea  of  no  cause  of  action,  suit  is  barred  by limitation, the defendant also pleaded that one Lal Bahadur Chetri was the  original  owner  of  the  suit  land  and  in  the  year  1970,  the defendant/appellant  took  possession  of  the  suit  land  within  his knowledge. Thereafter, the said owner asked him to vacate the suit land, but  he denied to do so and has been possessing the same since 1970 continuously  on  assertion  of  his  own  right  and  living  thereon  by 
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constructing residential houses.                                      ………….contd… at p/3After  establishment of  the G.M.C.,  his  house were assessed in the year 1984 and two holding numbers were allotted being Nos.  250 and 315 respectively and since then he has been paying the GMC Tex regularly. The defendant also obtained water connection from the GMC in the year 1984, Electricity connection from the ASEB. Although suit land was shown to have sold in the process of an auction sale and purchased by one Annaram Kalita,  the  defendant was not  aware about  the aforesaid sale  and said Annaram Kalita never got possession of the suit land. Said Annaram Kalita and subsequent purchasers Md. Nazimuddin Ahmed and Tafiqul Hussain had also asked the defendant to vacate the suit land, but the defendant had refused to do so. The defendant possesses the suit land since 1970 openly, uninterruptedly within the knowledge of all concerned and thus the  original  owner  has  lost  his  title,  the  possession  of  the  defendant become adverse.  The defendant has acquired right,  title and interest in respect of the suit land by right of adverse possession. The defendant has, therefore, sought for dismissal of the suit with cost to the defendant.    7. On  the  above  pleadings,  both  sides  went  on  trial  with following issues:
1. Whether there is caused of action of the suit?

2. Whether  the  suit  is  maintainable  in  the  present  form  and  

order?

3. Whether the suit is properly valued?

4. Whether the suit is barred by limitation?

5. Whether the suit is bad for non joinder of necessary party?

6. Whether the plaintiff has acquired right, title and interest over  

the suit land and as such entitled to get a decree as prayed for?

7. Whether  the  plaintiff  is  entitled  to  a  decree  of  recovery  of  

possession  as  well  as  restoration  of  possession  of  the  suit  land  as  

directed in the plea?

8. What other relief/reliefs the parties are entitled to get?9. In the course of trial, in support of their respective pleadings, both the sides adduced oral and documentary evidence. On conclusion of 
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evidence,                                                                                     ………….contd… at p/4learned trial court has heard arguments and vide the impugned judgment, pleased  to  decree  the  suit  of  the  plaintiff  by  rejecting  the  defence  of adverse possession.9.          Against the above judgment and decree, the defendant has preferred the instant appeal on the following amongst other grounds:-
(A) For that  the learned trial  Court while  passing the impugned  

judgment and decree failed to consider the facts  and materials  on  

record in the proper perspective.

(B) For that the plaintiff  respondent failed to prove by adducing  

evidence  the  title  of  his  vendors  namely  Nazimuddin  Ahmed  and  

Tafiqul Hussain, who have allegedly purchased the suit land from one  

Annaram Kalita in view of denial by defendant.

(C)    For that, Registered Sale Deed No. 9854/84 (Ext. F) which was  

referred  in  the  mutation  case  granting  mutation  to  vendors  of  

plaintiff,  shows  separate  plot  of  land  and  the  sale  transaction  

between two persons other than the said vendors. 

(D) for that the respondent/plaintiff failed to exhibit the sale deed  

by  way  of  which  he  claimed  that  his  vendors  purchased  land  for  

Annaram Kalita while deciding issue Nos. 4 and 6, the finding of trial  

court that the respondent/plaintiff successfully proved the acquiring  

of right, title and interest over the suit land is a perverse finding and  

as such the impugned judgment is liable to be set aside.

(E) For that in view of challenge by the defendant/appellant, the  

mutation order [Ext.3(i) in favour of vendors of plaintiff has shattered  

the presumption that records of  right  are  correct and as  such the  

impugned judgment is bad in law and liable to be set aside.

(F) For that the learned Court below while deciding issue No. 4 and  

6 maintained its satisfaction that appellant/defendant admitted the  

sale  of  suit  land  to  Annaram  Kalita,  vendors  of  plaintiff  and  the  

plaintiff.  But  whether  there  was  flow  of  title  to  the  

plaintiff/respondent  ought  to  be  examined  by  the  learned  Court  

below and having failed to give a findings to that effect the impugned  
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judgment is bad in law and                                ………….contd… at p/5

liable to be set aside inasmuch as in the present case in hand it is the  

burden on the plaintiff/respondent that he is the title-holder of the  

suit land. 

(G) For that the learned Court below failed to frame proper issues  

on  getting  possession  by  Annaram  Kalita  and  defendant  was  

prejudiced.

(H) For  that  the  learned  Court  below  wrongly  held  that  the  

plaintiff/respondent was dispossessed from the suit land in the month  

of  March,  1998 inasmuch as  he  failed  to  prove  the  fact  about  his  

dispossession and that too from a specific date. 

(I) For that the appellant/defendant proved his possession over the  

suit land inasmuch as the electricity connection in the name of the  

defendant/appellant  remained  unchallenged.  Further  the  Ext.  A,  

certified copy of Holding Extract issued by the G.M.C., dates back to  

26-05-95 wherein it is clearly recorded that the year of construction  

of  the  houses  is  1984.  The  subsequent  cancellation  of  the  holding  

numbers cannot dislodge the fact of possession of the appellant upon  

the suit land rather it proves the hostility between the parties to the  

suit, an ingredient of adverse possession. So the impugned judgment  

is liable to be set aside.10.               During appeal hearing, Mr. P K Deka,  learned advocate appearing for the appellant  by reiterating the grounds taken in appeal memo, has mainly concentrated his argument on the decision of issue nos. 4  and  6  and  submitted  that  the  finding  are  perverse  and  needs interference. On the  other hand learned advocate  for the respondent by placing reliance on the reported case of (2009) 13 SCC 229, (1997) 1 SCC 531 and (1996) 1 SCC 639 has submitted that the plea of  the adverse possession as taken by appellant/defendant is self contradictory. He also pointed out that in the event of taking the plea of adverse possession, he must admit the title of the respondent and in this case; the defendant have claiming  the  possession  through  one  Lalbahadur  Chetri,  who  has  no relation with the suit patta.                                       ………….contd… at p/6
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11. It  may  be  noted  here  that  during  appeal  hearing,  learned advocate  for  the  respondent  has  also  submitted  that  a  Xerox  copy  of Registered  Sale  Deed  No.  9854/83  by  which  the  original  pattadar  Sri Annaram  Kalita  has  sold  the  suit  land  in  favour  of  Syed  Nazimuddin Ahmed and Syed Tafiqul Hussain, the vendors of the plaintiff, which was executed on 12.9.83. Learned advocate for the respondent has also argued that the whole case of the defendant based on a wrong sale deed number 
9854/84 (as figured in Mutation order) instead of actual sale deed 

no 9854/83. It is also argued that the plaintiff/respondent has proved by abundance of evidence regarding the purchase of the land from the lawful owner and pattadar and taking delivery and subsequent dispossession. On  the  other  hand  defendant  has  failed  to  produce  any document/evidence to show that, under whom the defendant/ appellant is claiming his adverse possession, have any title at any point of time over the suit land. I have considered the submission of both the sides. 
POINT FOR DETERMINATION :-12.     (i) Whether the judgment and decree passed by Ld. Trial Court is  

just and proper or needs any interference ?13. From  the  totality  of  the  facts  and  upon  hearing  of  the arguments on appeal, I am of the opinion that issues have been framed properly and both the sides went into trial fully knowing the case of either side. Though a ground was taken for non framing of vital issue on getting possession  by  Annaram  Kalita,  but  no  such  issue  was  necessary  as defendant  has  admitted  the  fact  of  auction purchase  by said  Annaram Kalita.  Hence,  I  hold  that  non  framing  of  issue  have  not  caused  any prejudice to defendant. As such, I would like to re-appreciate the evidence based on issues framed by the Ld. Trial Court.14. ISSUE NO. 1 : This issue relates to the cause of action of the suit. It is now well settled that cause of action is nothing but a bundle of facts on proof of which a plaintiff is entitled for a decree. In the present suit the main dispute is in relation to alleged dispossession of plaintiff in the year 1998  by  the  defendant  whereas  the  defendant  has  raised  the  plea  of 
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possessing the suit land since 1970                                ………….contd… at p/7adverse to the interest of the true owner Lalbahadur Chetri. Learned trial court  has  discussed  the  relevant  material  in  great  detail  and  came  to positive conclusion that plaintiff has cause of action to institute the suit and I find no infirmity in the said finding. I concur with the findings of learned trial court. 15. ISSUE NO. 2 :  This Issue relates to the maintainability of the suit in the present form and order. Although the defendant raised the question of maintainability in the written statement, but same is silent as to why the suit was not maintainable. In appeal hearing, no challenge was made on the finding of this issue. On going through the plaint of the present suit, I  am  of  the  opinion  that  the  suit  is  maintainable  in  its  present  form. Learned trial court has rightly decided the issue in favour of the plaintiff. I  concur with the findings of learned trial court. 16. ISSUE NO. 3:-       This issue relates to valuation of the suit. The plaintiff fixed the value of the suit at Rs. 2,10,000/- for the purpose of both jurisdiction  and  for  payment  of  court  fees.  In  the  absence  of  specific averment that what should have been the value of the suit, learned trial court has rightly accepted the valuation put by the plaintiff and decided the issue is decided in favour of the plaintiff. I concur with the findings of learned trial court. 17. ISSUE NO. 5:-      This issue related to non-joinder of necessary parties.  The  suit  being  filed  on  the  right  of  purchase  against  alleged trespassers,  the original  vendors are not necessary party in the suit  as argued.  Learned  trial  court  has  rightly  hold  that  except  the  present defendant/appellant,  no  other  parties  are  required  to  be  added  as necessary parties to the suit.  I concur with the findings of learned trial court. 18. ISSUE NO. 4 & 6:- These two issues are taken up together as they  were  interrelated  and  jointly  discussed  by  trial  court.  Issue  no  4 related to bar of limitation law whereas the issue No. 6 related to plaintiffs title. The plaintiff, as P.W. 1 deposed that he purchased the suit land vide Exbt. 1 from its owner Md. Nazimuddin Ahmed and Tafiqul Hussain His 
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further assertion is that                                                   ………….contd… at p/8after registration of the aforesaid Sale Deed, the possession of the suit land was delivered to him. His evidence is that one Annaram Kalita was original owner of the said land and he sold the suit land to said Md. Nazimuddin Ahmed and Tafiqul Hussain in the year 1983. Ext. 3 is the Jamabandi in respect of the suit patta. It appears that the name of Nazimuddin Ahmed and  Tafiqul  Islam  were  mutated  in  the  suit  patta,  by  virtue  of  their purchase from Annaram Kalita the recorded pattadar of the suit patta. It further appears that Ext. 3(1) is relevant note regarding order of mutation in the names of the vendors of the plaintiff. The name of the plaintiff was also mutated in the suit patta and Ext. 3(2) is the relevant note. Ext. 2 is the certified copy of the mutation order in the name of the plaintiff. 19. It may be noted here that defendant denied the above fact by placing  on  reliance  on  the  mutation  note  wherein  the  sale  deed  No. 9854/84 was mentioned. The c/copy of aforesaid sale deed do not tally with  the  party  or  the  suit  land.  As  stated  earlier,  learned advocate  for respondent has furnished on copy of sale deed No. 9854/83 by claiming that the vendors of plaintiff has purchased the suit land by sale deed No. 9854/83 and not by sale deed No. 9854/84 as figured in Mutation order. He also pointed that in hi pleading, plaintiff has mentioned about purchase of the land by vendors in the year 1983 and hence mentioning sale deed of 1984 in mutation order was typical mistake only and cannot take the title. Learned advocate for respondent has also prayed for taking judicial notice of the copy of the registered sale deed No. 9854/83. Learned advocate for appellant  has  objected  in  taking  such  judicial  notice.  It  is  a  fact  that registered sale deed No. 9854/83 was not produced by the plaintiff in trial court and hence same was not considered. To answer the ground of non-proving of acquiring title by vendors, I am of the considered opinion that there  is  no  bar  in  looking  into  the  copy  which  supports  the  claim  of plaintiff and relevant to the fact in issue. The above document along with proving the registered sale deed by which plaintiff has purchased the suit land and granting of mutation are  sufficient to prove that the tile of the suit land was                               ………….contd… at p/9
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transferred from Annaram Kalita to Nazimuddin Ahmed and Tafiqul Islam (the  vendor  of  plaintiff)  and  from  them  to  plaintiff.  Mere  wrong mentioning of  sale  deed year  in  Mutation order  cannot  be accepted to wipe out the title or to create any doubt on the title of the vendors. 20. It  is  to  be  mentioned  that  the  defendant  in  his  written statement  or  in  his  evidence  on  affidavit  specifically  never  denied  the transfer  of  the  title  of  the  suit  land,  in  favour  of  the  plaintiff  from his vendors.  Learned  trial  court  has  rightly  held  that  the  plaintiff  further successfully  traced  out  his  title  in  the  suit  land  from  its  original owner/recorded  pattadar  Sri  Annaram  Kalita.  Granting  of  mutation  in favour of the plaintiff supports the fact of possession of plaintiff over the suit land after purchase. The plaintiff  also proved the revenue payment receipt. Ext. 4 is the said revenue payment receipt.21. On the other hand, the plea of the defendant is that he has been in possession of the suit land since 1970, by assertion of his right in the suit land openly, denying the tile of one Lalbahadur Chetri. Specific of plea defendant is that he came into the possession of the suit land within the knowledge of said Lalbahadur Chetri.  His further contention is that Annaram  Kalita  and  subsequently  Nazimuddin  Ahmed  and  Tafiqul Hussain have also demanded back possession of the suit land from him, but he denied delivering the possession of the suit land in favour of said Annaram  Kalita  or  Nazimuddin  Ahmed  and  Tafiqul  Hussain.  All  these pleadings belie the plea/ground of appeal regarding no tracing of title by plaintiff. Learned trial court has rightly held that the defendant practically admitted  the  transfer  of  the  title  in  favour  of  Nazimuddin  Ahmed and Tafiqul Hussain. 22. Now  coming  to  plea  of  adverse  possession  of  the defendant/appellant,  it is interesting to note that though the defendant claimed the title over the suit land by virtue of adverse possession, during cross examination, the defendant stated that he possesses the suit land with  the  consent,  permission  and  knowledge  of  Lalbahadur  Chetri,  as permissive possessor. During cross examination, defendant as DW 1 went on admitting that he is not owner of the suit land        ………….contd… at p/10



Page 10 of 12                     Title Appeal No. 2/2011

with title and has been possessing the same since 1970, as permissive occupier only and not otherwise. If that be so, his possession is merely as a permissive occupier and a permissive occupier cannot take the plea of adverse possession. Learned trial court  trial court has rightly relied upon the reported case of The Hon'ble Apex Court of India in L.N. Aswathama and another Vs. P. Prakash, [(2009) 13 SCC 229] wherein it was observed that 
“long and continuous possession by itself would not constitute adverse  
possession if it was either permissive possession or possession without  
animus possidendi.” 23. In the reported case of Thakur Kishan Singh vs Arvind Kumar 1994(6) SCC 591/1995 AIR SC 73, Hon’ble Supreme Court of India held that 
“5. As regards adverse possession, it was not disputed even by the  
trial-court that the appellant entered into possession over the land in  
dispute under a licence from the respondent for purposes of brick-kiln.  
The possession thus initially being permissive, the burden was heavy  
on the appellant to establish that it became adverse. A  possession  of  
a  co-owner  or  of  a  licensee  or of an agent  or  a   permissive  
possession  to  become  adverse  must  be  established  by  cogent  and  
convincing evidence to show hostile animus and possession adverse to  
the knowledge of real owner. Mere possession for howsoever length of  
time  does  not  result  in  converting  the  permissive  possession  into  
adverse possession.”  24. Apart from this, the defendant though claimed his possession, failed  to  produce  any  scrap  of  paper  to  show  that  the  suit  land  ever belonged to Lalbahadur Chetry. The defence plea was self contradictory. In one hand, without any basis, he claimed Lalbahadur Chetry as owner and on the other hand he is admitting demand of possession by Annaram Kalita and subsequent purchaser. Law is well settled that the burden of proof of the plea of adverse possession, is on the defendant that to with specific date from which he started to assert his right openly, denying the title  of  true  owners,  the  length  and  necessary  animus.  But  as  stated earlier,  he  never  admitted  the  plaintiff  as  owner  of  the  suit  land  but claiming adverse possession against him. From his own admission during cross examination, it appears that he has been occupying the suit land till date as permissive occupier for the                         ………….contd… at p/11
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neighbouring  plot  of  the  suit  land,  of  which  a  part  was  given  on compromise and trespassed over the suit land. In his written statement and also in his evidence on affidavit, from which date he started to assert his  right  over  the  suit  land  by  way  of  adverse  possession  against  the plaintiff  or  his  vendors.  Learned  trial  court  has  rightly  held  that  the defendant has miserably failed to establish his plea of adverse possession over the suit land.25. Hon'ble  Supreme Court  in the case of  Indira,  Appellant  v. Arumugam and Anr. Respondents [MANU/SC/0884/1998 : AIR 1999 SC 1549] held as follows:
“It  is,  therefore,  obvious  that  when  the  suit  is  based  on  title  for  
possession,  once  the  title  is  established  on  the  basis  of  relevant  
documents and other evidence unless the Defendant proves adverse  
possession for  the  prescriptive  period,  the  Plaintiff  cannot  be  non-
suited.”26. It may be noted here there was a Municipal Holding in the name of the defendant; it is evident that the same was cancelled by order dated  24.10.03,  (exbt  6)  passed  by  the  Commissioner  of  Gauhati Municipal  Corporation.  Admittedly  against  the  aforesaid  order,  the defendant filed Title  Suit  No.  247/03 which was dismissed on contest. Title  Appeal  against  the  order  of  dismissal  of  TS  247/03  was  also dismissed.  Moreover  mere  getting  a  holding  illegally  on  the  suit  land cannot  be  a  supporting  ground  for  plea  of  adverse  possession  if  the defendant failed to prove the three ingredients viz “nec-vi, nec-clana and nec-precario, i.e. the possession required must be adequate in continuity, in publicity and in extent”. 27. To sum up the discussion on these two issues,  I  am of  the considered  opinion  that  learned  trial  court  has  rightly  held  that  the plaintiff successfully proved the fact of acquiring of right, title and interest over the suit land by adducing own evidence, as well as, the evidence of two supporting witnesses and also established that established that he was dispossessed from the suit land in March, 1998. The defendant by his evidence failed to prove the plea of adverse possession. In view provisions of Art. 65 of limitation act,                               ………….contd… at p/12
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suit is within the period of limitation. As such, section 27 of Limitation Act have no role to play in extinguishing title of the plaintiff infavour of the defendant.  Learned trial  court  has  not  committed  any  error  of  law  or misread the evidence in deciding the Issue No. 4 in negative and issue No. 6 in affirmative by holding that the suit is not barred by limitation and that the plaintiff has acquired right title and interest over the suit land. No perversity was committed by trial court. I concur with the findings of trial court on issue no. 4 and 6.28.    ISSUE NOS. 7 & 8:- Both the issues related to reliefs.  In view of the discussion made in the issue no. 1 to 6, no illegality was committed by learned  trial  court  in  granting  the  reliefs  of  declaration  of  tile  and recovery of possession by demolishing the structures, standing over the suit land.29. Considering all above, I hold that the impugned judgment and decree in Title Suit No. 52/2008 as passed by the learned trial court is just and proper and needs no interference. The appeal is devoid of merit and same deserved to be dismissed with costs, which I do accordingly.  
O R D E R 30. The appeal is dismissed on contest with cost. The judgment and decree dated 26.11.2010 passed in Title Suit No. 52/2008, by learned Civil Judge No. 3, Kamrup, Guwahati is hereby affirmed and upheld. 31. Prepare the decree within 15 days from today accordingly.32. Send down the case record of T.S. No. 52/2008 to learned Civil Judge No. 3, Kamrup, Guwahati with a copy of this judgment.Given  under  my hand and seal  of  this  court  on  this  24th day of 

September, 2013.
Additional District Judge No. 2                                                                                    Kamrup, Guwahati. Dictated & Corrected by me.

Additional District Judge No. 2                    Kamrup, Guwahati.


