
IN THE COURT OF THE ADDITIONAL SESSIONS JUDGE NO. 2, KAMRUP, GUWAHATI.
Present :-   Sri S. K. Poddar, AJS,Addl. Sessions Judge No. 2,                                                                                  Kamrup, Guwahati.

Criminal Revision No. 28 of 2012(Arising out of Case No. 93m /2011)
   Sri Satish Namasudra          ..............      Revision Petitioner/2nd party.           -Vs-   Sri Akhil Namasudra ............                  Respondent/1st party

Advocate Appeared:-Mr. S.N.BhuyanMr. T.K. Dutta Roy             …………   Advocate for the Applicant.None                     .               ......…          for the Opp. PartyDate of Hearing : -    09/09/13Date of Judgment :- 30/09/13
JUDGMENT& ORDER1. The instant revision petition u/s 397/399 Cr. P.C. was filed by Sri Satish Namasudra, the second party of the proceeding u/s 145/146 Cr. P.C. challenging the correctness, legality and propriety of the order dated 09/01/12  passed  by  the  learned  Executive  Magistrate,  Kamrup(M),  in Case No. 93m /2011, u/s 145 Cr. P.C. By the impugned order learned trial Court has been pleased to declare the possession of the first party.2. On  admitting  the  revision  petition  notice  was  issued  to respondent/ 1st party and trial court record was called for. Respondent side remained absent  in  spite  of  service of  notice  and accordingly  the matter was  heard in absence of respondent side.          ……..  Contd… p/2
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3.  The facts leading to Case No. 93m/2011, on an application of 1st party dated 06.04.2011 alleging threat to his possession on the D/L, a police report was called for and upon considering the police report vide Non FIR No.  35/011 dated 22/04/11 of  Pragjyotishpur P.S.  by holding that a breach of public peace tranquillity existed in between the parties concerning the disputed land as mentioned in the schedule of the petition.After  drawing the proceeding written statements  were called for  from both the sides and thereafter parties were asked to file their evidence in the  form  of  affidavit.  On  considering  the  depositions  made  in  the respective affidavit  of  both the sides,  ld.  Ex.  Magistrate was pleased to pass the impugned order.4. Being highly aggrieved and dissatisfied with the order dated 09/01/2012 and delivered on 22/02/2012, passed by the learned trial Court, the Revision petitioner has preferred this revision on the following grounds amongst others:
(a) For that the impugned order was passed by ignoring the provision  

of sub-section (5) Section 145 of the Cr. P.C. 

(b) For that the impugned order by the Executive Magistrate in the  

instant  case  is  liable  to  be  set  aside  as  the  Learned  Executive  

Magistrate has not considered the fact of admitted possession of 2nd 

party

(c) For that the impugned order passed on 09.01.2012 liable to be  

quashed and set aside as while trying the case the Learned Executive  

Magistrate  proceeded  with  the  case  un-judiciously  and  arbitrarily  

without giving scope to the parties to cross examine their witnesses.  

By denying the right of cross examination of witnesses, the petitioner  

has got no chance to test the veracity and to find out the truth from  

the  statement  made  by  the  witnesses.  But  doing  so  the  Learned  

Executive Magistrate acted against the law by violating the Section  

146 of the Indian Evidence Act of 1872. As such the impugned order is  

liable to be set aside and quashed.

(d)  For  that  the  Learned  Executive  Magistrate  while  passing  the  

impugned order dated 09/01/2012           ………. Contd.. p/3
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violated the provisions made under section 354(6) of the Cr. P.C. by  

ignoring and not determining the point or points to be decided with  

showing reasons for arriving at such decision. Hence the impugned  

order is erroneous,  illegal,  unlawful and thereby it is defective and  

inoperative.

(e) For that the Learned Executive Magistrate passed the impugned  

order dated 09/01/2012 without thread barely discussing the facts  

and evidence  and specifically  showing  the  reasons  on  which  he  is  

satisfied  to  declare  possession  in  favour  of  the  opposite  party/1st 

party. 5. Points for determination in this revision is :- (i) Whether the impugned order suffers from any illegality?6. I have gone through the trial court record.  On going through the impugned judgment it appears that learned trial court has allowed the parties  to  adduce  their  evidence  in  affidavit  and  accordingly  the  first party  has  submitted  affidavit  of  examination-in-chief  of  5  witnesses whereas second party has submitted affidavit of examination-in-chief of 1 witness.  On going through the trial  court  record,  it  revealed that  after allowing the parties to adduce evidence in the form of affidavit, no chance was provided for cross examination of witnesses by other side and case was simply fixed for argument hearing and final order was passed. It also appears that no pint for determination was also formulated.7. At this stage, I would like to mention here that when there is a dispute of fact, allowing the other side to cross-examine the witness who brought the same is not a mere formality rather it is the mandate of the law  for  test  the  veracity  of  facts  deposed  by  the  said  witness.  Cross-examination is the affective tool which helps the court to come to a right conclusion and unearth the truth. Without giving any chance to other side for cross-examination of the witness, the same cannot be treated and no reliance should be placed on such evidence. Denial to cross-examine any witness may be put in a different footing. 8. As stated earlier in a proceeding u/s 145 Cr. P.C. where the facts are in dispute a case be cannot be            …………… contd ..on P/4
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determined on the basis of  affidavit  of  both sides only.  The trial  court judgment also discloses that the learned Magistrate has come to opinion that  the  first  party  was  in  the  possession  of  the  D/L  on  the  basis  of Affidavit only. Due to non-affording any chance to cross-examination of the witnesses by other side, I am of the opinion that learned trial court has  failed  to  perform  to  its  duty  in  deciding  the  matter  in  judicious manner and as such the impugned judgment cannot be allowed to stand. 9. Apart from above irregularity, I would like to mention here that Hon’ble Supreme Court of India has clarified the said position of law incorporated in section 145 Cr.P.C. in the case of Shanti Kumar Panda –

versus- Shakuntala Devi reported in 2004(1) SCC 438. The relevant part  

of the said judgment is reproduced herein below for ready reference :- 

“10. Possession is nine points in law. One purpose of the enforcement of  
the  laws  is  to  maintain  peace  and  order  in  society.  The  disputes  
relating to property should be settled in a civilized manner by having  
recourse to law and not by taking the law in own hands by members of  
society. A dispute relating to any land etc. as defined in Sub-section (2)  
of Section 145 having arisen,  causing a likelihood of a breach of the  
peace, Section 145 of the Code authorizes the Executive Magistrate to  
take  cognizance  of  the  dispute  and  settle  the  same  by  holding  an  
enquiry into possession as distinguished from right to possession or  
title.  The proceedings under Sections 145/146 of the Code have been  
held  to  be  quasi-civil,  quasi-criminal  in  nature  or  an  executive  on  
police action. The purpose of the provisions is to provide a speedy and  
summary remedy so as to prevent a breach of the peace by submitting  
the dispute to the Executive Magistrate for resolution as between the  
parties  disputing  the  question  of  possession  over  the  property.  The 
Magistrate  having  taken  cognizance  of  the  dispute  would  confine  
himself  to  ascertaining  which  of  the  disputing  parties  was  in  
possession by reference to the date of the preliminary order or within  
two months  next  before  the  said  date,  as  referred  to  in  proviso  to  
Subsection  (4)  of  Section 145,  and  maintain  the  status  quo  as  to  
possession  until  the  entitlement  to  possession  was  determined by  a  
court,  having  competence  to  enter  into  adjudication  of  civil  rights,  
which  an  Executive  Magistrate  cannot.  The  Executive  Magistrate  
would  not  take  cognizance  of  the  dispute  if  it  is  referable  only  to  
ownership or right to possession and is not over possession simpliciter;  
so also the Executive Magistrate would refuse to interfere if there  
is no likelihood of breach of the peace or                  ……… contd. p/5
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if the likelihood of breach of peace though existed at a previous  
point of time, had ceased to exist by the time he was called upon  
to pronounce the final order so far as he was concerned.”10.   That from the provision of section 145 Cr.P.C. and decision rendered by the Hon’ble Supreme Court  (supra) it becomes abundantly clear that the possession in section 145 would mean possession simpliciter and the Executive Magistrate shall exercise his powers under section 145 Cr.P.C.  to  decide the  question of  possession only  when there  exists  an apprehension for breach of peace on the day one as well as on the date of final order. This aspect is also missing in the impugned judgment.. 11. Considering  all  above the  impugned  judgment  is  set  aside. The  matter  is  remanded  back  to  the  learned  trial  court  for  affording sufficient opportunity to either side to cross examine the witnesses of the other side and thereafter shall re-hear the argument and shall pass a fresh judgment on merit. 12. For avoiding delay,  both the parties are directed to appear before  the  trial  court  for  appearance  on  23.10.2013  for  further instruction.13. Send back the LCR with a copy of this order/judgment. 14.  Revision petition  is  partially  allowed  on contest.  Parties  to bear their own costs.

Addl. Sessions Judge No. 2,       Kamrup, Guwahati.


