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HEADING OF JUDGMENT IN APPEAL

District: KAMRUP

IN THE COURT OF CIVIL JUDGE NO. 3, KAMRUP, GUWAHATI

Present: Sri Jaspal Singh, A.J.S.,
Civil Judge No. 3,
Kamrup, Guwahati.

Tuesday, the 10th day of December, 2013

Title Appeal No. 57 of 2012

1. Smt. Saraswati Devi
2. Sri Dinesh Dubey
3. Smt. Munni Devi                 ...............….. Appellants/Plaintiffs

-Versus-
1. Sri Ram Ashraya Singh
2. Sri Ram Babu Singh
3. Sri Jay Ram Singh
4. Sri Niranjan Singh
5. Sri Nirmal Singh      .................. 
Respondents/Defendants

This appeal coming on for final hearing on 11.11.2013 in 
the presence of –

Smt. M. D. Choudhury        ...… Advocate/Pleader for Appellants

Shri N. N. Jha ...... Advocate/Pleader for Respondents

And having stood for consideration to this day, the Court 
delivered the following Judgment:-

J U D G M E N T

1. The  instant  title  appeal  is  directed  against  the 
Judgment  and  Decree  dated  14.03.2012  and  03.04.2012 
respectively passed by the learned Munsiff No. 1, Kamrup, 
Guwahati, in Title Suit No. 313/2009. Before I deal with the 
grounds for  this  appeal,  let  me narrate  herein below the 
cases of the respective parties in Title Suit No. 313/2009.
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The case of plaintiffs

2. The  Schedule  A  land  measuring  1K-5L  covered  by 
Touza Patta No. 13 Dag No. 1682/6 was originally occupied 
by  one  Rajdhari  Dubey.  After  his  death,  the  land  was 
occupied by his brother Rajmangal Dubey, the predecessor-
in-interest of  the plaintiffs.  Rajmangal Dubey constructed 
thereon a house consisting of nine rooms which were let out 
to different persons. One of the rooms is the subject-matter 
of the suit and is described in Schedule B. In the midst of 
the  said  plot  of  land,  there  was  a  Hanuman  temple 
constructed  by  Rajdhari  Dubey  where  regular  worships 
have been continuing till now since then. Rajmangal Dubey 
had  instituted  Title  Suit  No.  96/1996  against  Ram  Ch. 
Mahato, Dulal Mahato and Sudama Mahato for ejectment 
which  was  decreed  in  favour  of  Rajmangal  Dubey  on 
07.12.1998. The decision was upheld in title  appeal.  The 
defendants  in  that  suit  preferred  Civil  Revision  but  the 
same was dismissed. The judgment debtors filed a petition 
under  Section  47  CPC  which  was  also  dismissed  on 
20.05.2004. Finding no alternative,  the judgment debtors 
colluded with the present defendants who began to live with 
their family in the disputed room in Title Suit No. 96/1996 
and filed a petition under Order 21 Rules 99 and 101 of the 
CPC. Rajmangal Dubey died on 12.01.2002 and the present 
plaintiffs were substituted in his place. The petition under 
Order 21 Rules 99 and 101 of the CPC was dismissed on 
18.08.2008.  Misc.  Appeal  was  filed  but  the  same  was 
dismissed.  Eventually,  the  decree  was  executed  and  the 
judgment debtors along with the present defendants were 
ejected  from  the  decretal  room.  But  the  defendants 
thereafter  dispossessed  the  plaintiffs  from  another  room 
(suit room in this suit) on the North of the suit room of Title 
Suit  No.  96/1996.  The  defendants  entered  into  the  suit 
room on 01.04.2008 illegally and forcefully. Hence, the suit 
for eviction of the defendants from the suit room.

The case of defendants

3. The suit is bad as because the defendant no. 5, Shri 
Nirmal Singh, was a minor at the time of institution of the 
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suit, but he is not sued as a minor and is not represented 
by his guardian. This apart, the suit is bad for non-joinder 
of the State of Assam as the suit land admittedly belongs to 
the State  of  Assam. The defendants are  in occupation of 
about 1 Katha of the land covered by Dag No. 1682 of Touza 
Patta No. 13 and had constructed several rooms over the 
aforesaid  land  including  the  suit  room in  this  suit.  The 
plaintiffs had tried to dispossess the defendants from the 
suit  room  as  such  they  had  lodged  an  FIR  in  this 
connection. The predecessor-in-interest of the plaintiffs had 
earlier filed Title Suit No. 51/1994 against the defendants 
herein and some other persons in respect of the aforesaid 
1K-5L of land alleging that the defendants and some other 
persons  had  forcefully  occupied  a  portion  of  their  land 
measuring about 14 ½ feet × 18 ½ feet and constructed a 
thatched house thereon on 15.02.1988. The said title suit 
was  dismissed  and  first  appeal  was  also  dismissed.  The 
plaintiffs had filed a regular second appeal which is pending 
disposal.  The plaintiffs  had again instituted another  Title 
Suit No. 190/2005 in respect of another room and the same 
was  dismissed by  the  trial  Court  as  well  as  by  the  first 
appellate  Court.  The plaintiffs  had filed a regular  second 
appeal  which  is  pending  disposal.  The  defendants,  thus, 
prayed for dismissal of the suit.

Issues

4. The following issues were framed in the suit  by the 
learned Court below:

1)  Whether  the  suit  is  bad  for  non-joinder  of  State  of 
Assam?

2) Whether the defendant no. 5 is a minor? If so whether 
the plaint is liable to be taken off file for non-appointment of 
guardian for the defendant no. 5?

3) Whether the defendants are in possession of land covered 
by Dag No. 1682 of T. Patta No. 13?

4) Whether the defendants have dispossessed the plaintiff 
from the suit premises?
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5) Whether the suit land in the present suit and that in T.S. 
51/94 are the same?

6) Whether the suit land is a Govt. land and if so whether 
the plaintiff has title to the suit land?

7) Whether the plaintiff is entitled to the relief(s) prayed for?

Impugned decision/finding

5. The learned Court below dismissed the suit deciding 
issues no. 2, 3 and 4 against the plaintiffs. 

Grounds for appeal

6. The appellants/plaintiffs  have taken several grounds 
in the memorandum of appeal, but the grounds so taken 
basically pertain to the findings of the learned Court below 
upon issues no. 2, 3 and 4.

7. I have heard the learned advocates for both the sides, 
gone  through  the  memorandum  of  appeal  and  the  case 
record of Title Suit No. 313/2009.

Point for determination

8. The point which has to be determined for deciding the 
appeal at hand is as to whether the decision of the learned 
Court  below in  the  impugned Judgment  and Decree  has 
been  arrived  at  erroneously  without  appreciating  the 
material evidence on record.

Discussion, decision and reasons therefor

9. For  the  sake  of  convenience,  let  me  make  my 
discussion issue-wise.

Issue No. 2

10. At the outset, let me deal with the finding upon issue 
no. 2 pertaining to the question of minority of defendant no. 
5. It is an undisputed fact that the defendant no. 5 was a 
minor  as  on the  date  of  the  institution of  the  suit.  This 
apart,  he  was still  a  minor,  though a little  more  than a 
month to attain majority,  as on the date of  filing written 
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statement by the defendants. Now, as per Order 32 Rule 3, 
CPC, when the defendant is a minor, the Court, on being 
satisfied of the fact of his minority, shall appoint a proper 
person to be a guardian for the suit for such minor. As per 
sub-rule (2), an order for the appointment of a guardian for 
the suit may be obtained upon application in the name and 
on behalf of the minor or by the plaintiff. What is apparent 
from the provision contained in Order 32 Rule 3 is that it is 
the duty of  the Court to appoint  a guardian for  a minor 
defendant  but  it  can do so only  upon application in the 
name and on behalf of the minor or by the plaintiff. Thus, 
the application for that purpose has to come either from the 
side of the minor (i.e. through some one representing him) 
or from the side of the plaintiff. Therefore, it is clear that the 
plaintiff is not the only person who can apply for seeking an 
order for appointment of a guardian for a minor defendant. 
Application  may  be  made  from  the  side  of  the  minor 
defendant also (by some person in the name of or on behalf 
of the minor defendant). Admittedly, in our suit the plaintiff 
did  not  make  any  such  application  for  appointing  a 
guardian for defendant no. 5. But, I fail to understand what 
prevented the defendant no. 1, the father of the defendant 
no. 5, from making such an application when he was the 
natural  guardian  of  the  defendant  no.  5  and  more 
particularly when the Vakalatnama was signed by him for 
himself as well as for the defendant no. 5 as his guardian.

11. In  the  duly  executed  Vakalatnama,  there  is  no 
signature of the defendant no. 5, but beneath the signature 
of the defendant no. 1 it is written within bracket 'and as a 
guardian  of  defendant  no.  5'.  Therefore,  it  is  very  much 
apparent from the Vakalatnama that the defendant no.  5 
was substantially represented in the suit by his father and 
natural  guardian  i.e.  the  defendant  no.  1,  although  not 
formally as a guardian, and the defendant no. 5 suffered no 
prejudice whatsoever on account of informality. Therefore, I 
am  of  the  considered  opinion  that  by  application  of  the 
doctrine of substantial representation the absence of formal 
order of appointment of guardian cannot be fatal to the suit 
considering the above facts and circumstances. This view of 
mine gets  support from the  decisions reported in  Nirmal 
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Chandra Ray and Ors. Vs. Khandu Ghose and Ors., AIR 
1965 Cal 562, Karam Chand and Anr. Vs. Narinjan Singh 
and  Ors.,  AIR  1938  Lah  709,  Brij  Kishore  Lal  Vs. 
Satnarain  Lal  and  Ors.,  AIR  1954  All  599,  Kumara 
Kangaya Goundar Vs.  Arumugha Goundar and Ors., AIR 
1970  Mad  179,  Rangammal  Vs.  Minor  Appasami  and 
Ors.,  AIR 1973 Mad 12 and  Amrik Singh and Anr.  Vs. 
Karnail Singh and Ors., AIR 1974 P & H 315 (DB).

12. I would like to quote here the following observation of 
the Punjab and Haryana High Court in  Amrik Singh and 
Anr.  Vs.  Karnail  Singh and Ors.,  AIR 1974 P & H 315 
(DB):

After going through the case law cited before me, I have come to the conclusion that 
each case must be settled on its own facts and it would not be appropriate to lay 
down any general rule. The crux of the matter is that it has to be seen whether the 
minor  was  effectively  represented  in  the  litigation.  If  he  was,  then  the  non-
compliance with the provisions of Order 32, Rule 3, which are mandatory, would 
not render the decision void. But if the non-compliance has caused prejudice to the 
minor or he was not effectively represented, the decision will be void, i.e., the minor 
can either ignore it or avoid it. This approach is in consonance with justice because 
where the matter has been properly contested and no prejudice has been caused to 
the minor, it will be sheer injustice to the other side to re-open the matter again. 
Litigation is a very expensive affair and the general principle of law is that it should 
not be encouraged. In this view of the matter, so far as the facts of the present case 
are  concerned,  there  can  be  no  two  opinions  that  the  minors  were  effectively 
represented  and  no  prejudice  has  been  caused  to  them.  Their  interests  were 
effectively safeguarded by their brothers, who were co-defendants with them and 
whose interests were identical. They contested the suit on all conceivable grounds. 
The learned counsel for the minors has been unable to bring to our notice any 
evidence or any contention which would enable us to hold that a wrong decree was 
obtained. 

Issue No. 3

13. One of the grounds taken up by the appellants in the 
memo of appeal is that issue no. 3 was framed and taken 
up by the learned trial Court to decide the possessory right 
of  the  defendants  in  spite  of  the  fact  that  there  was  no 
counter  claim  from  the  side  of  the  defendants.  I  am  in 
agreement with this ground taken by the appellants.  The 
issue in question is  as to whether  the  defendants  are  in 
possession of land covered by Dag No. 1682 of Touzi Patta 
No.  13.  Be  it  stated  here  that  the  suit  was  filed  by  the 
plaintiffs seeking eviction of the defendants only from the 
suit room (as described in Schedule B), not from the said 
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land as a whole. It is the suit room which is the subject-
matter of the suit, not the land described in Schedule A. 
The  plaintiffs  did  not  claim  any  relief  in  respect  of  the 
Schedule A land covered by Dag No. 1682 of Touza Patta 
No. 13. The land is a Govt. land admittedly. Therefore, the 
said issue ought not to have been framed by the learned 
Court below. That apart, the learned Court below wrongly 
decided the aforesaid issue holding that the entire Schedule 
A  land  is  under  the  possession  of  the 
defendants/respondents in spite of the statement made by 
the defendant witnesses that three rooms were under the 
possession of the defendants, not the entire land. Therefore, 
I  am  of  the  considered  view  that  the  issue  no.  3  was 
unwarrantably  framed and the decision thereon was also 
arrived at arbitrarily.

Issue No. 4          

14. Another  significant  issue  which  requires  to  be  re-
examined in this appeal is issue no. 4. The issue is as to 
whether the defendants had dispossessed the plaintiffs from 
the  suit  premises.  The  suit  premises  in  the  suit  is  the 
disputed room measuring 10 feet × 12 feet as described in 
Schedule  B.  The  suit  room  is  allegedly  one  of  the  nine 
rooms situated on the Schedule A land. The plaintiffs have 
averred in the plaint that the nine rooms, including the suit 
room, were let out to different persons. The plaintiffs have 
also alleged that their predecessor in interest had instituted 
an ejectment suit (T.S. 96/1996) against Ram Ch. Mahato, 
Dulal  Mahato  and  Sudama  Mahato  in  respect  of  one  of 
those nine rooms and eventually those persons along with 
the present defendants with whom they had colluded were 
evicted from the suit room of T.S. 96/1996. The allegation 
of the plaintiffs is that the defendants thereafter forcefully 
entered  into  the  suit  room  of  the  instant  suit  situated 
adjacently to the north of the suit room of T.S. 96/1996. 
But,  this  statement  of  the  plaintiffs  appears  to  be 
contradictory to their own statement in their plaint that all 
the nine rooms were let out to different tenants, and so if all 
those rooms were let out to different tenants then how come 
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the  defendants  dispossessed  the  plaintiffs  from  the  suit 
room of this suit.

15. To prove dispossession, it has to be proved first of all 
that  there  was  possession  prior  to  dispossession.  The 
plaintiffs have alleged in the suit that the suit Schedule B 
room was constructed by their predecessor in interest and 
that  they were in possession of  the same till  01.04.2008 
when they were dispossessed by the defendants. But, the 
plaintiffs have not produced any documentary evidence in 
the  suit  to  prove  that  the  suit  room was constructed by 
their  predecessor  in  interest  and  that  they  were  in 
possession of the same. Therefore, when there is no proof of 
possession,  there  can  hardly  be  any  inference  of 
dispossession.   

16. The plaintiff no. 1 examined herself in the suit as PW1 
and produced the certified copies of the judgments/orders 
passed in Title Suit No. 96/1996, its appeals and incidental 
proceedings in respect of the said suit. The said documents 
are marked as Exhibit 1 to 6 and 9 to 13. The learned trial 
Court rightly held in the impugned judgment that the said 
exhibits are not relevant to this suit. The possession of the 
suit  room  of  Title  Suit  No.  96/1996  was  admittedly 
delivered to the plaintiffs in execution of the decree but the 
defendants  had allegedly  dispossessed the  plaintiffs  from 
the room situated adjacently to the north of the said room. 
Therefore,  the  judgments/orders  passed in Title  Suit  No. 
96/1996,  its  appeals  and  its  incidental  proceedings  are 
hardly  relevant  to  the  instant  suit  in  which the  subject-
matter is different to that in Title Suit No. 96/1996.      

17. Now let me have a look at the testimony of PW2. He 
has deposed in para 5 of his evidence on affidavit that in 
the midst of the night he heard hue and cry in the room 
where the plaintiff no. 1 with her family were living. Then he 
has deposed in para 6 that he saw the defendant no. 1 with 
his family members illegally and forcefully entered into the 
room on the north and took possession illegally by driving 
the plaintiff no. 1 out of the room having used abusing and 
reproachful words. The statements made by PW2 in both 
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these paragraphs are apparently contradictory inasmuch as 
on one hand he has stated that he heard hue and cry in the 
room where the plaintiff no. 1 with her family were residing 
but on the other hand he has stated that the plaintiff no. 1 
was  driven  out  by  the  defendant  no.  1  and  his  family 
members from the room situated to the north of the room 
referred to in para 5. This apart, the learned Court below 
has  rightly  discarded  the  testimony  of  PW2  by  drawing 
presumption of fact as per Section 114 of the Evidence Act 
and  I  am  totally  in  agreement  with  the  presumption  so 
drawn.

Conclusion

18. In  view  of  the  foregoing  discussion,  especially  the 
discussion and conclusion in connection with the issue no. 
4, the decree of the learned Court below is not liable to be 
interfered with.

Order

19. The  appeal  is  dismissed  on  contest.  No  costs.  The 
decree  of  the  learned  Court  below  in  Title  Suit  No. 
313/2009 is confirmed.

20. A decree be drawn within 15 days from today and the 
case record of this appeal be consigned to the Record Room.

21. Let the case record of Title Suit No. 313/2009 be sent 
back  to  the  learned  Court  below  with  a  copy  of  this 
Judgment.

Given under my hand and the seal of this Court on 
this the 10th day of December, 2013.     

     Civil Judge No. 3,
     Kamrup, Guwahati.

Typed and corrected by me,

Civil Judge No. 3,
Kamrup, Guwahati.  
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