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HEADING OF JUDGMENT IN APPEAL

District: KAMRUP

IN THE COURT OF CIVIL JUDGE NO. 3, KAMRUP, GUWAHATI

Present: Sri Jaspal Singh, A.J.S.,
Civil Judge No. 3,
Kamrup, Guwahati.

Thursday, the 12th day of December, 2013

Title Appeal No. 47 of 2012
Sri Harendra Lahkar                  ..............….. Appellant

-Versus-
1. Sri Niranjan Mondal
2. Smti Jyotika Mondal
3. Smti Babita Mondal
4. Smti. Anjana Mondal .................. Respondents

5. Smti. Dipika Lahkar
6. Smti. Archana Lahkar
7. Smti. Nilima Lahkar
8. Smti. Manju Lahkar
9. Sri Bhagaban Deka
10. Sri Chandradhar Deka
11. Sri Dilip Deka
12. Sri Iswar Chandra Deka
13. Sri Pratap Chandra Lahkar
14. Sri Niranjan Nag    
15. Smti Rina Dey
16. Sri Rajib Deka
17. Sri Tarini Deka
18. Smti. Mala Das
19. Smti. Bindu Rani Talukdar
20. Sri Dharanidhar Deka
21. Sri Dhareswar Das
22. Sri Karuna Kalita
23. Sri Narayan Sargiari
24. Sri Durgeswar Kalita
25. Sri Surendra Nath Kalita        .................... Proforma respondents

This appeal coming on for final hearing on 18.11.2013 in the presence 
of –

Shri B. K. Sarma                  ...… Advocate/Pleader for Appellant
NONE   ......  Advocate/Pleader  for 
Respondents

And having stood for consideration to this day, the Court delivered 
the following Judgment:-

J U D G M E N T

1. The  instant  title  appeal  is  directed  against  the 
Judgment  and  Decree  dated  27.03.2012  passed  by  the 
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learned Munsiff, Rangia, in Title Suit No. 19/2009. Let me, 
first of all, narrate herein below the cases of the respective 
parties in the said title suit.

The case of the plaintiff (appellant)

2. The  plaintiff  is  the  owner  of  the  suit  land.  He  had 
allowed  the  defendant  no.  1  and  late  Ramani  Mohan 
Mondal, the husband of the defendant no. 2, to stay on the 
suit  land  by  constructing  their  dwelling  houses  with  an 
understanding that  they would vacate  the land whenever 
the  plaintiff  would  require  the  same.  The  plaintiff,  when 
asked  the  two  brothers  to  vacate  the  land,  they  did  not 
vacate. In the meantime, one of the brothers Ramani Mohan 
Mondal  died  leaving  his  wife  and  two  daughters,  the 
defendants no. 2 to 4. They took time to vacate the land but 
did not vacate and thereby they became trespassers. The 
plaintiff issued legal notice to the defendants on 21.06.2008 
asking them to vacate  the  land within  15 days.  Later,  it 
came  to  the  notice  of  the  plaintiff  that  a  holding  was 
obtained  in  the  name  of  late  Ramani  Mohan  Mondal. 
According to the plaintiff,  the defendants were permissive 
occupiers of the land from 30th April, 2008, to 01.05.2008 
and  from  01.05.2008  they  had  become  trespassers.  On 
14.05.2009, defendants no. 2, 3 and 4 trespassed into the 
suit land and illegally constructed a tin chali house thereon. 
On being objected by the plaintiff, they refused to vacate the 
suit land.

The case of defendants no. 2 to 4

3. The plaintiff’s title upon the portion of the suit land in 
defendants’ possession has been extinguished by virtue of 
adverse possession since the year 1969. The plaintiff  has 
prayed for cancellation of the holding given by the Rangia 
Municipal  Board,  but the Rangia Municipal  Board is  not 
made  party  to  the  suit.  The  suit  land  is  the  common 
property of the plaintiff and proforma defendants no. 5 to 8 
but the plaint is silent as to how the plaintiff has acquired 
right, title over the suit land. The defendants also claimed 
that the inherited land of late Ramani Mohan Mondal and 
other  co-sharers  under  Patta  No.  397  of  Rangia  Town 
stands on the northern boundary of the suit land and the 
boundary of the land under Patta No. 397 and the Pattas of 
the suit land are not yet demarcated. In 1989, late Ramani 
Mohan Mondal had earmarked the area of land under their 
possession  for  the  purpose  of  construction  of  residential 
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house and entered into the possession of the said land. But, 
in the year 1969, the plaintiff and late Satindra Lahkar had 
claimed  the  earmarked  area  but  late  Ramani  Mohan 
Mondal didn’t respond to that and constructed residential 
house, which is at present standing upon the alleged suit 
land and the house has been registered at Rangia Municipal 
Board’s holding register in the name of late Ramani Mohan 
Mondal. 

Issues

4. The following issues were framed by the learned Court 
below:

1) Whether this suit is maintainable in its present form?

2)  Whether  this  suit  is  bad  for  non-joinder  of  necessary 
parties?

3) Whether the suit is barred by law of limitation?

4) Whether this suit is properly valued and proper court fee 
has been paid?

5) Whether the plaintiff has right, title and interest over the 
suit land?

6) Whether the suit land is an ejmali property?

7) Whether the plaintiff is entitled to the reliefs as prayed 
for?

Decision in the impugned judgment

5. In the impugned judgment, the learned Court below 
dismissed the suit in view of the findings upon issues no. 5 
and 6.

Grounds in the memo of appeal

6. The appellant has taken as many as eight grounds in 
the memo of appeal and the grounds so taken question the 
very propriety  of  the  findings of  the learned Court  below 
upon issues no. 5 and 6.

Point for determination

7. The point which has to be determined for deciding the 
appeal at hand is as to whether the decision of the learned 
Court  below  in  the  impugned  judgment  and  decree  has 
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been  arrived  at  erroneously  without  appreciating  the 
material evidence on record and is not sustainable in law.

Discussion, decision and reasons therefor

8. The  learned  Court  below  has  given  contradictory 
findings upon issues no. 5 and 6. On one hand, the learned 
Court  below  has  held  that  the  suit  land  is  an  ejmali 
property of the plaintiff and proforma defendants no. 5 to 8 
who are the legal heirs of Late Satindra Lahkar, and on the 
other hand it has held that the plaintiff has no right, title 
and  interest  over  the  suit  land.  The  learned  Court  has 
disbelieved the plea of oral partition taken by the plaintiff 
and wrongly arrived at a conclusion that the plaintiff has 
failed to prove how he acquired title over the suit land. If 
the oral partition was not proved, the learned Court should 
have proceeded further with the discussion taking the view 
that the plaintiff  and the proforma defendants no. 5 to 8 
have joint right, title and interest over the suit land rather 
than holding that the plaintiff has no right, title and interest 
over the suit land.

9. This apart,  it  appears from the written statement of 
defendants no. 2 to 4 that one of the main pleas taken by 
them is adverse possession. But the learned Court below 
has not at all discussed this plea though a specific issue is 
there on limitation. It is needless to mention here that the 
finding on the plea of adverse possession is quite relevant to 
decide the right, title and interest of the plaintiff or the joint 
right,  title  and  interest  of  the  plaintiff  and  proforma 
defendants no. 5 to 8, as the case may be.

10. Further,  it  appears  from  the  pleadings  of  both  the 
sides  that  an  issue  ought  to  have  been  framed  as  to 
whether  the  defendant  no.  1  and  late  Ramani  Mohan 
Mondal (and after his death, the defendants no. 2 to 4) were 
permissive  occupiers  of  the  suit  land  till  30.04.2008. 
Needless it is to state here that the finding upon this issue 
is necessary for the decision of this suit.

11. Situated thus, the impugned judgment is liable to be 
set aside and it is a fit case for remand to the learned Court 
below.

Order

12. The appeal  is allowed on contest without costs.  The 
judgment and decree passed by the learned Court below in 
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Title  Suit  No.  19/2009  is  set  aside  and  the  case  is 
remanded to the learned Court below with direction to try 
the  issue  on  permissive  occupation,  as  observed  above, 
after  giving  opportunity  to  the  parties  to  adduce  further 
evidence,  if  any.  The  learned  Court  below  shall  pass 
judgment afresh on all the issues, including the issue on 
permissive  occupation,  after  giving  an  opportunity  of 
hearing to both the sides. The parties are directed to appear 
before the learned Court below on 16.01.2014.  

13. A decree be prepared within 15 days from today and 
the case record of this appeal be consigned to the Record 
Room.

14. Let the case record of Title Suit No. 19/2009 be sent 
back  to  the  learned  Court  below  with  a  copy  of  this 
Judgment.

Given under my hand and the seal of this Court on 
this the 12th day of December, 2013.

 
     
     Civil Judge No. 3,
     Kamrup, Guwahati.

Typed and corrected by me,

Civil Judge No. 3,
Kamrup, Guwahati.                 


