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Form No. (J) 2

HEADING OF JUDGMENT IN ORIGINAL SUIT

District: Kamrup

IN THE COURT OF CIVIL JUDGE NO.3, KAMRUP, GUWAHATI

Present: Shri Jaspal Singh, AJS,
Civil Judge No.3,
Kamrup, Guwahati

Wednesday, the 18th day of December, 2013

Money Suit No. 99 of 2007

Assam  State  Warehousing 
Corporation..................Plaintiff

versus
1. M/S Ajmera Industrial Services 
2. Shri Sushil Kumar Ajmera............................Defendants

This  suit  coming  on  for  final  hearing  on  20.09.2013, 
07.11.2013 and 05.12.2013 in presence of:–

Advocate for the Plaintiff: Shri L. P. Sharma 
Advocate for the Defendants: Shri R. Bordoloi 

And having stood for consideration to this day, the Court 
delivered the following judgment:--

J U D G M E N T

1. This is a suit for recovery of a sum of Rs. 5,29,530/-. 
The case of the plaintiff, a statutory corporation, is that the 
defendant no. 1, a proprietorship firm with the defendant 
no. 2 as its proprietor, entered into an agreement with the 
plaintiff  on  07.02.2005  whereby  the  plaintiff  agreed  to 
provide,  to  the  defendants,  godown space  of  7200 sq.  ft. 
with lock and key and open space of  500 sq. ft.  in their 
Ware House at Maidam Gaon Centre – II, Beltola, Guwahati, 
@ Rs. 6.40 per sq. ft. per month for covered space and Rs. 
3.90 per sq. ft. per month for open space. The defendants 
paid a sum of Rs. 48,030/- by way of Bank Draft to the 
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plaintiff as advance on the date of agreement and took over 
possession  of  the  godown.  Though  the  agreement  was 
initially for three months, the plaintiff extended the period 
for  another  one  month  as  per  request  of  the  defendants 
w.e.f. 15.05.2005. The defendants were in possession of the 
godown and open space upto March, 2006, but they have 
not paid any godown rent @ Rs. 48,030/- from July 2005 to 
March 2006. The plaintiff every month from February 2005 
to 31.03.2006 raised the godown rent/charges bill on the 
defendants which were duly received by them. The plaintiff 
sent  a  letter  to  the  defendants  intimating  about  their 
outstanding  dues.  The  defendants  received the  letter  but 
they neither cleared the outstanding dues nor handed over 
possession to the plaintiff.  The possession of  the godown 
was taken over by the plaintiff on 10.04.2006 in presence of 
the  Executive  Magistrate.  Thereafter,  the  plaintiff  issued 
registered  letter  dated  05.04.2006  to  the  defendants 
claiming  the  outstanding  dues.  The  defendants  issued  a 
cheque  for  Rs.  4,32,270/-  to  the  plaintiff.  On  being 
presented,  the  cheque  was  returned  by  the  banker  for 
reason  ‘payment  stopped  by  the  drawer’.  Thereafter,  the 
plaintiff  on many times asked the  defendants to  pay the 
amount due to the plaintiff, but in vain. Hence, this suit.

2. In  their  written  statement,  the  defendants,  besides 
denying  the  averments  made  in  the  plaint,  have  averred 
inter alia that the godown which was given on rent to the 
defendants was handed over to the plaintiff corporation on 
completion of  the  extended period of  tenancy.  They have 
further  stated that  they had never issued any cheque in 
favour of the plaintiff. The defendant no. 2 had lost some 
signed blank cheques of his account from his office. After 
detection of the misplacement/loss of those cheque leaves, 
the defendant no. 2 had lodged an FIR before Dispur P.S. 
on 21.12.2006 and also given necessary intimation to his 
banker for stopping the payment against those cheques.

Issues

3. The following issues were framed in this suit on the 
basis of the pleadings on record:
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(1) Whether the suit has cause of action?

(2) Whether the suit is maintainable in its present form and 
order?

(3) Whether the suit is time barred?

(4)  Whether  the  defendants  are  liable  to  pay ware house 
charges to the plaintiff?

(5) Whether the defendants occupied the godown and open 
space of  the plaintiff  corporation up to March 2006 after 
expiry of the agreement dated 07.02.2005 on 15.06.2005?

(6)  Whether  the  plaintiff  is  entitled  to  get  the  decree  as 
claimed for?

(7) What other relief/reliefs the parties are entitled to get?

Discussion, decision and reasons therefor

4. The  plaintiff  examined  as  many  as  seven  witnesses 
whereas the defendants examined only one. Both the sides 
submitted  written  arguments.  I  have  gone  through  the 
pleadings  of  the  parties  and  the  evidence  tendered  on 
record. I have also heard the arguments of both the sides.

Finding upon issue no. 1 with reasons

5. The term “cause of action” denotes nothing but a right 
to  sue.  Simply  speaking,  it  means  whether  the  plaint 
discloses the existence of any right and any infringement 
thereof  so  as  to  enable  the  plaintiff  to  bring  a  suit  for 
adjudication of his right. In other words, cause of action is a 
bundle of facts which a party has to prove to get judgment 
in his favour. The claim of the plaintiff in this suit is that it 
had  provided  godown  space  and  open  space  to  the 
defendants for three months plus another one month but 
the defendants were in possession even after expiry of the 
aforesaid period and ultimately possession was taken over 
by  the  plaintiff  in  presence  of  Executive  Magistrate.  The 
plaintiff  has  alleged  that  it  sent  registered  letter  to 
defendants claiming the outstanding dues,  and thereafter 
the defendants issued a cheque for Rs. 4,32,270/- which, 
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on being presented, was returned by the banker for reason 
‘payment stopped by the drawer’.  On the other hand, the 
claim of the defendants is that the godown which was given 
on rent to the defendants was handed over to the plaintiff 
on completion of the extended period. The defendants never 
issued any cheque as alleged. The defendant no. 2 had lost 
a few signed blank cheques from his office. After detection 
of  the  misplacement/loss of  those cheque leaves,  he had 
lodged an FIR before Dispur P.S. and also given necessary 
intimation to his banker for stopping the payment against 
those  cheques.  It,  thus,  appears  that  the  plaintiff  has 
pleaded  a  bundle  of  facts  which  are  opposed  by  the 
defendants.  The  plaintiff  has  to  prove  all  those  facts  to 
secure  a  judgment  in  its  favour.  So,  there  is  a  cause  of 
action for the suit. The issue in question is answered in the 
affirmative.  

Finding upon issues no. 2 and 3 with reasons

6. The defendants have averred in para 1 of their written 
statement that the suit is not maintainable in law as well as 
in facts. But, they have not raised any specific matters or 
facts to show as to how the suit is not maintainable. The 
defendants  have  also  averred  in  para  3  of  their  written 
statement that the suit is barred by limitation. But, they 
have  not  explained in  their  written  statement  or  even in 
their evidence as to how the suit is barred by limitation. It 
may be stated here that the defendants are enjoined, under 
Order  VIII,  Rule  2,  CPC,  to  raise  by  their  pleadings  all 
matters  or  facts  which  show  that  the  suit  is  not 
maintainable as well as all such grounds of defence as, if 
not  raised,  would be likely to take the  opposite  party by 
surprise.  In  the  premises,  I  hold  that  the  suit  is 
maintainable and not barred by limitation. The issue no. 2 
is  answered  in  the  affirmative  and  the  issue  no.  3  is 
answered in the negative.

Finding upon issue no. 5 with reasons

7. It is the case of the plaintiff that though the agreement 
had expired on 15.06.2005 after one month’s extension, the 
defendants were still in possession of the godown space and 
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the  open  space  upto  March  2006.  The  possession  was 
finally taken over by the plaintiff on 10.04.2006 in presence 
of Executive Magistrate. On the other hand, the case of the 
defendants is that the possession of the godown space and 
the open space was handed over to the plaintiff  after the 
extended period of tenancy. Needless it is to say, burden is 
upon the plaintiff to prove that the defendants occupied the 
godown and the  open space  of  the  plaintiff  up to  March 
2006 after expiry of the agreement on 15.06.2005. In order 
to discharge this burden, the plaintiff has exhibited the bills 
(Ext. 4 to 16) which were raised by the plaintiff corporation 
on  the  defendants.  The  defendant  no.  2  (DW1)  has  not 
stated anything in his evidence on affidavit regarding non-
receipt of the bills. Out of these 13 nos. of bills, 8 nos. of 
bills pertaining to the period after the expiry of the extended 
period of the agreement (i.e. Ext. 9 to 16) were not cleared 
by the defendants. It is the contention of the plaintiff that 
on  repeated  persuasion  by  the  plaintiff,  the  defendants 
issued a cheque no. 006722 dated 31.03.2007 for a sum of 
Rs. 4,32,270/- through their letter dated 20.06.2006 (Ext. 
19A), but the cheque was dishonoured on presentation on 
the ground ‘payment stopped by drawer’. According to the 
plaintiff,  the  very  fact  that  the  cheque  in  question  was 
issued  by  the  defendants  towards  clearance  of  the 
outstanding  amount  goes  to  show  that  they  were  in 
occupation of the godown space and the open space beyond 
15.06.2005 till 10.04.2006 when the possession was finally 
taken over from them. But the claim of the defendants is 
that  the defendant no.  2 had neither given the  aforesaid 
letter  nor  issued  the  aforesaid  cheque.  According  to  the 
defendants, the said cheque leaf along with various other 
cheques were lost prior to the date shown as the date of the 
said cheque and in this regard the defendant no. 2 had filed 
an FIR with  Dispur  P.S.,  and he  had also  intimated  his 
banker regarding loss of  cheques and asked for  stopping 
the  payment  against  the  lost  cheques,  and  he  had  also 
published a  paper advertisement in the  Hindi  newspaper 
‘Dainik Purboday’ in its issue dated 26.12.2006.

8. As regards the letter dated 20.06.2006 (Ext. 19A), the 
defendant no. 2 as DW1 says that the same was neither 
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issued  nor  signed  by  him.  But,  the  letter  head  was 
admittedly  of  the  defendants,  and DW1 has  categorically 
admitted that the letter appears to be on his letter head. Let 
me now come to the matter of loss of cheques for which the 
defendant no. 2 had to lodge an FIR. It appears from the 
FIR that information was given about the loss of as many as 
39  cheques.  The  FIR  was  received  by  Dispur  P.S.  on 
21.12.2006  and  newspaper  publication  was  made  on 
26.12.2006. One of the cheques shown as lost was cheque 
no.  3601.  The  defendant  no.  2  has  stated  in  his  cross-
examination that  he  came to know about  loss of  cheque 
leave on 28.04.2007. From the testimony of PW3, it appears 
that he has exhibited copies of two cheques as Ext. 30 and 
31  which  were  allegedly  issued  by  the  defendants.  The 
cheque  numbers  are  3605  and  3606.  Ext.  30  is  dated 
21.05.2005.  Ext.  31 is  undated.  What  I  want to indicate 
here is that cheque numbers 3605 and 3606 will definitely 
come after the cheque number 3601 and therefore the fact 
that  cheque  no.  3601  is  lost/misplaced  must  have  been 
within  the  knowledge  of  the  defendant  no.  2  prior  to 
21.05.2005  i.e.  date  of  issuance  of  Ext.  30.  But,  the 
defendant  no.  2  lodged  the  FIR  on  21.12.2006  (date  of 
receipt  of  the  FIR)  i.e.  more  than  1½  year  thereafter. 
Another thing which requires to be taken note of and which 
controverts the plea of the defendants that Ext. 19A was not 
issued by them is that the new address of the defendants 
for  future  correspondence  is  shown  as  5th Floor,  Asha 
Tower, S.C. Goswami Road, Panbazar, Guwahati, and that 
exactly is the address of the defendants shown in the plaint 
and summons was served on the defendants at that very 
address. Moreover, it  appears from the letter head of the 
defendants  accommodating  their  letter  dated  04.06.2007 
(Ext. C) that the earlier address i.e. Room No. 703, 7th Floor, 
Orion  Tower,  G.S.  Road,  Guwahati,  has  been  struck  off 
meaning thereby that it is no more their address. What I 
want  to  mention  here  that  if  Ext.  19A  were  a  false 
document, then how come it contains the new address of 
the  defendants  which  really  happens  to  be  their  new 
address.
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9. The learned counsel for the defendants has submitted 
in course of arguments that the plaintiff has not shown any 
document  to  show  that  the  agreement  in  question  was 
further extended after 15.06.2005 and therefore there is no 
basis for the plaintiff to plead that the defendants were in 
possession  of  the  godown  even  after  the  expiry  of  the 
extended period of the agreement till June 2006. According 
to the learned counsel, had the defendants been occupying 
the  godown  after  expiry  of  the  extended  period  of  the 
agreement,  the  plaintiff  ought  to  have  issued  notice  of 
eviction  and  also  filed  suit  for  eviction  against  the 
defendants. The learned counsel submits that the plaintiff 
has not adduced any documentary evidence or appropriate 
oral  evidence  to  prove  that  the  defendants  had  been 
possessing  the  godown  space  after  completion  of  the 
extended period of agreement. But the plea of the plaintiff is 
that  though  the  defendants  were  required  to  hand  over 
possession of the space to the plaintiff on 15.06.2005, they 
did not  hand over possession up to the month of  March 
2006, and the plaintiff regularly raised bills for the godown 
charges from the month of July 2005 to March 2006. The 
plaintiff has exhibited the bills of the relevant period as Ext. 
7  to  16.  Therefore,  what  appears  from the  materials  on 
record is that though there was no express extension of the 
agreement  after  15.06.2005,  there  was  a  sort  of  implied 
extension  of  the  agreement  and  that  is  why  the  plaintiff 
used to raise bills on the defendants. The bills which the 
plaintiff  has  exhibited  and  proved  are  one  of  the 
documentary evidence to show that the defendants were in 
possession  subsequent  to  15.06.2005.  Another 
documentary evidence is Ext. 17. It is a letter which was 
issued  by  the  plaintiff  to  the  defendants  on  05.04.2006 
under  the  subject  ‘payment  of  outstanding  godown rent’. 
The defendants were called upon vide this letter to release 
the godown no. 8 after observing all the official formalities 
and hand over the lock and keys to the Head Office as early 
as possible. It also appears from the body of the letter that 
the  godown  rent  bills  for  the  months  of  February  and 
March, 2006, were enclosed with the said letter. Ext. 18 is 
the postal receipt in connection with issuance of this letter. 
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Ext. 17 was purportedly issued by the Warehouse Manager 
of the plaintiff corporation. It is pertinent to mention here 
that the plaintiff has examined the Warehouse Manager as 
PW3 but not a single question was put to him in course of 
his cross-examination regarding issuance of Ext. 17. This 
proves the issuance of Ext. 17 and negates the submission 
of the defendants that there is no documentary evidence to 
prove that the defendants had been possessing the godown 
space after completion of the extended period of agreement.

10. Moving further, it is the case of the plaintiff that the 
possession of the godown was taken over by the plaintiff on 
10.04.2006  in  presence  of  the  Executive  Magistrate.  The 
plaintiff  has  examined  Smt.  Sharmistha  Bora  (PW5)  who 
was  the  Executive  Magistrate  during  the  relevant  period. 
She has deposed that as per order dated 07.04.2006 of the 
SDM, Kamrup (Metro),  she along with the officials of  the 
plaintiff corporation and police had gone to the godown and 
handed over the possession of the godown to the plaintiff 
corporation. She has deposed that in her presence the lock 
of the godown was broken and there was no resistance or 
law  and  order  problem.  From  the  testimony  of  PW5,  it 
becomes clear that the godown was under lock and key (as 
it also appears from Ext. 17) and the lock of the godown 
was broken and the godown was thereafter handed over to 
the  plaintiff  corporation.  On the  other  hand,  there  is  no 
cogent evidence from the side of the defendants to the effect 
that the possession of the godown space and open space 
was handed over to the plaintiff corporation after expiry of 
the extended period of the tenancy.

11. In view of the above discussion, I am of the considered 
view  that  the  plaintiff  has  been  able  to  show  that  the 
defendants had been occupying the godown space and the 
open space of the plaintiff  corporation up to March 2006 
after expiry of the agreement on 15.06.2005. The issue is 
accordingly answered in the affirmative.

Finding upon issues no. 4, 6 and 7 with reasons

12. All these issues are taken up together for discussion 
as they relate to reliefs. In view of the finding upon issue no. 
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5, the plaintiff is entitled to recover the arrear warehouse 
charges/godown space charges of Rs. 4,32,270/- from the 
defendants. The plaintiff has claimed interest at the rate of 
15% per  annum,  but,  for  the  ends  of  justice,  I  am  not 
inclined to award any interest prior to the date of institution 
of the suit. I am only inclined to award pendente lite interest 
and further  interest and that  too at  the rate  of  12% per 
annum  (which  I  think  appropriate  and  reasonable).  The 
issues are answered accordingly.

Order

13. The suit is decreed on contest with costs.

14. The plaintiff is entitled to realise, from the defendants, 
a  sum  of  Rs.  4,32,270/-  (Rupees  four  lakh  thirty  two 
thousand  two  hundred  seventy)  along  with  pendente  lite 
interest and further interest at the rate of 12% per annum 
on the said amount with effect from the date of institution 
of this suit till realization.

15. A decree be drawn accordingly  within 15 days from 
today  and  the  case  record  be  consigned  to  the  Record 
Room.

Given under my hand and the seal of this Court on 
this the 18th day of December, 2013.

     
     Civil Judge No. 3,
     Kamrup, Guwahati.

Typed and corrected by me,

Civil Judge No. 3,
Kamrup, Guwahati.
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APPENDIX

Witnesses examined by the Plaintiff:
1. Sri Satish Chandra Sarma (PW1)
2. Sri Dwijendra Lahkar (PW2)
3. Sri Sanjeeb Kumar Thakuria (PW3)
4. Sri Bhupen Ch. Bhatta (PW4)
5. Smt. Sharmistha Bora (PW5)
6. Sri Ashim Kumar Das (PW6)
7. Sri Jagannath Pathak (PW7)

Documents exhibited by the Plaintiff:
1. Agreement (Ext. 1)
2. Letter dated 14.05.2005 of the defendant no. 2 to the plaintiff (Ext. 2)
3.  Letter  dated  08.06.2005  extending  the  reservation  of  space  to  the 
defendants (Ext. 3)
4. Storage bills (Ext. 4 to 16)
5. Letter dated 05.04.2006 of the plaintiff to defendants (Ext. 17)
6. Postal receipt (Ext. 18)
7. Letter dated 11.06.2006 of the plaintiff to defendants (Ext. 19)
8. Letter dated 20.06.2006 of defendants to the plaintiff (Ext. 19A)
9. Cheque No. 006722 dated 31.03.2007 (Ext. 20)
10. Cheque returning memo in connection with Ext. 20 (Ext. 21)
11. Letter dated 28.04.2007 of the plaintiff to defendants (Ext. 22)
12. Postal receipt (Ext. 23)
13. A/D card (Ext. 24)
14. Letter dated 29.05.2007 by the plaintiff to defendants (Ext. 25)
15. Endorsement ‘refused to receive’ (Ext. 26)
16. Letter dated 06.04.2006 to the Dy. Commissioner (Ext. 27)
17. Order issued by the SDM, Kamrup (M) (Ext. 28)
18. Letter dated 10.04.2006 of the plaintiff to the SDM, Kamrup (M)  (Ext. 
29)
19. Cheques (Ext. 30 and 31)
20. Cheque returning memo (Ext. 32)

Witnesses examined by the Defendants:
1. Sri Sushil Kumar Ajmera (DW1)

Documents exhibited by the Defendants:
1. Copies of letters dated 28.04.2007 and 29.05.2007 (Ext. A and B)
2. Copy of letter dated 04.06.2007 (Ext. C)
3. Copy of the FIR (Ext. D)
4. Copy of newspaper advertisement (Ext. E)
5. Copy of intimation dated 04.06.2008 (Ext. F) 

Civil Judge No. 3,
Kamrup, Guwahati. 
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